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SOME 


OBSERVATIONS 


LATE DETERMINATION 


F O R 
Diſcharging Mr. WILKES. 


PARTICULAR and exadt Account of the Opinion of the 
Judges of the Court of Common Pleas, as delivered by 
the Lord Chief Juſtice Pratt, on Friday the 6th of May 1763, 
with reſpe& to the Queſtion, Whether Mr. Villes was or was 
not liable to be arreſted for being the Author and Publiſher of 
the North Briton, Ne XL. faithfully tranſcribed from the 
Short-hand Notes of a Perſon who -was in Court the whole 
Time, together with Obſervations on the principal Authorities 
on which that Opinion appears to be founded, will, in a Caſe fo 
intereſting, and big with Conſequences ſo alarming to the Safety 
and Liberties of the Subject at large, merit the (ſerious Attention 
and Peruſal of the Public. 


Soon after the Publication of the North Briton, Ne XLV. the 
Earl of Halifax iſſued the following Warrant (which is in the 


uſual official Form uſed in the Time of former Secretaries of 
A State) 


* 
State) to ſearch for the Authors, Printers, and Publiſhers of the 


ſaid Paper, and bring them, with their Papers, before him to be 
examined. 


George Montagu Dunk Earl of Halifax, Viſcount Sunbury, 

= and Baron Halifax, one of the Lords of his E 

(L. S.) Majeſty's moſt Honourable Privy Council, Lieu— 1 

8 | tenant General of his Majeſty's Forces, and Prin- 
cipal Secretary of State, ec. 


Theſe are, in his Majeſty's Name, to authorize and require you 
(taking a Conſtable to your Aſſiſtance) to make ſtrict and diligent 
Search for the Authors, Printers, and Publiſhers of a ſeditious and 
treaſonable Paper, intituled The North Briton, Number XLV. 
Saturday April 23d, 1763, printed for G. Kearſy, in Ludgate- 1 
Street, Londen; and them, or any of them, having found, to 1 
apprehend and ſcize, together with their Papers, and to bring in 4 

ſafe Cuſtody before me, to be examined concerning the Premiſes, 2 
and further dealt with according to Law. In the due Execution f 
whereof, all Mayors, Sheriffs, Juſtices of the Peace, Conſtables, 
and all other his Majeſty's Officers civil and military, and loving | 
Subjects, whom ir may concern, are to be aiding and aſſiſting to A 
you as there ſhall be Occaſion. And for ſo doing This ſhall be 9 
your Warrant. Given at Sr. James s the Twenty ſixth Day of 1 
Ani 1 63, in the Third Year of his Majcſy's Reign. 5 1 


To Nathan Carrington, John Money, 

Jane Nan, and Robert Black. Dank Halifax. 
more, Four of his Majcſty's Mci- 

liengers in Ordinary, | 


-_»— *—W 


Before 
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Before this Warrant was executed, the proper Officers of the 
Crown had given their Opinion that The North Briton, Ne. XIV. 
was © a moſt infamous and ſeditious Libel, tending to inflame 
« the Minds and alienate the AﬀeRions of the People from his 
« Majeſty, and to incite them to traiterous Inſurrections againſt 
« his Government, and puniſhable as a Miſdemeanour of the 
“ higheſt Nature, in due Courſe of Law, by Indictment or In- 
« formation.“ | 7 


The Publiſher and Printer having been taken into Cuſtody by 
virtue of the above Warrant, upon their Examinations before the 
Earls of Egremont and Halifax, his Majcſty's Principal Secretaries 
of State, declared that Mr. John Wilkes, of George-/treet, Weſt- 
minſter, was the Author of The North Briton, Ne. XLN. 


This Evidence being laid before the proper Officers of the 


Crown, they were of Opinion that © the Publication of a Libel, 


c being a Breach of the Peace, is not a Caſe of Privilege, and that 
“% Mr. Y/zlkes might be committed to Priſon for the ſame.” 


On Saturday the 3oth of April, 1763, Mr. Wiltes was 
taken into Cuſtody of a Meſſenger, by virtue of the above 
Warrant, and was the ſame Morning brought before the Earls 
of Egremont and Halifax, his Majeſty's Principal Secretaries of 
State, in order to his being examined by them in relation to the 


ſaid Libel, and was afterwards committed to the Tower, he not 


offering or ſubmitting to give Bail, it never having been doubted 
but that his Offence was a bailable Offence. The Warrant for his 
Commitment was in the Words following: | 


Char le 5 


i 


Charles Earl of Egremont and George Dunk Earl of Halifax, 
Lords of his'Majeſty's moſt Honourable Privy Council, and 
Principal Secretaries of State, ec. | | 


Theſe are, in his Majeſty's Name, to authorize and require you 
to receive into your Cuſtody the Body of John Wilkes, Eſquire, 
herewith ſent you, for being the Author and Publiſher of a 
moſt infamous and ſeditious Libel, intituled The North Briton, 
NV XLV. tending to inflame the Minds and alienate the Affections 
of the People from his Majeſty, and to excite them to traiterous 
Inſurrections againſt the Government; and to keep him ſafe and 
cloſe until he ſhall be delivered by due Courſe of Law; and for 
ſo doing this ſhall be your Warrant. Given at Sr. Jamess the 
Thirticth Day of April, 1763, in the Third Year of his Majeſty's 
Reign. | 

Egremont. (L. S.) 


| Dunk Halifax. (L. S) 
To the Right Honourable John Lord 


Berkley of Stratton, Conſtable of 
© his Majeſty's Tower of London, or 
to the Lieutenant of the ſaid Tower, 

or his Deputy. 


On Tueſday the 2d of May, 1763, Mr. Wilkes was brought 
up by a Habeas Corpus into the Court of Common Pleas, when 
ſeveral Exceptions were taken by his Counſel to the Form of the 
Warrant of Commitment, which were all afterwards over- ruled. 
Another Objection was taken, that Mr. Willes, being a Member 
of Parliament, was privileged from being arreſted for the Offence 

wWhere- 


1 


wherewith he was charged in the Warrant of Commitment, and 
therefore ought to be diſcharged out of Cuſtody. 


The Court took Time to conſider of the Objections till Friday 
the 6th of May, 1763, when they were of Opinion that the 
Warrant for his Commitment to the Tower was good, both in 
Form and Subſtance, notwithſtanding the Objections Mr. Willess 
Counſel! had taken to it. 


But with reſpect to the Point of Privilege, the Court were 
unanimouſly of Opinion, that the being the Author and Publiſher 
of an infamous and ſeditious Libel of the Tendency expreſſed in 
the Warrant of Commitment, was an Offence for which a Mem- 
ber of the Houſe of Commons ought not to have been committed 
to Priſon, or compelled to give Bail. | 


The Account Mr. F;lkes or his Friends publiſhed in the Public 
Ledger of Saturday May the 7th, of what paſſed in the Court 
of Common Pleas, on that Occaſion will, from the Peruſal of 
the following Sheets, appear to be a groſs Reflection on the 
Court, and an Impoſition on the Public. | 


Tha Subſtance of the Argument of the Lord Chief 
Juſtice Pratt in the Caſe of Mr. Wilkes, /o far as 
relates to his Privilege as a Member of the Houſe of 


Commons. 


I now come to the Third Objection, which is Mr. Milless 
Claim here as a Member of the Houſe of Commons. We are 
all of Opinion that he is intitled to his Privilege, and that he 

B | | ought 
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ought to be diſcbarged. In the Firſt Place, we arc bound to take 
Notice of it. He is admitted by the King's Serjeants ro be a 


Member of the Houſe of Commons; and, if it was not admitted, 


we are clearly of Opinion that Mr. Niles would have had a 
Right to produce legal Evidence to ſhew that Fact. As there is no 
legal Method for him to poſſeſs the Court of that Matter, this 
Method muſt be allowed, becauſe otherwiſe he would be with- 
out Remedy. | 


In the Caſe of the Seven Biſhops the Court took Notice of 
this Privilege, from the Deſcription given of thoſe Spiritual 
Lords in the Body of the Warrant, which was inſerted in the 
Return, 


If Mr. H#/lkes had been ſo deſcribed in this Warrant, we muſt 
have taken the ſame Notice of it upon the Face of the Warrant. 
If that would have been fo, ſhall it be ſaid that Mr. Tiles muſt 
loſe his Privilege, becauſe that Addition to his Name is omitted 
by thoſe who committed him ? The Law would never ſuffer that 
to be the Caſe ; it would leave the Liberty and Privilege of a 
Member of Parliament in the Power of the Juſtice of the Peace, 
or inferior Magiſtrate who committed him; nor do I apprehend 
any Wirit of Privilege could-ifluc, becauſe there is no Suit againſt 
him in this Court; neither do the King's Serjeants ſuggeſt there is 
any other Way to make it appear, and have the Benefit of it; 
therefore, as it is brought before us, it is proper for us to ſtate 
and determine it, and we are bound to do it. 


This 
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This is evident from the Caſe of the-Seven Biſhops, where all 


the Counſel on both Sides concurred in arguing the Point, and 
the Court determined it. 


I ſball by-and- by allude to a Caſe that . lately in the 
Houſe of Lords. 


4 Inſt. 25. Lord Coke lays down the Privilege of Parliament, 
and he lays it down as a Matter cognizable by the common Law; 
he ſays the Common Law allows it, and enumerates in ſeveral 
Inſtances where it has lain for the Body of a Member. | 
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Fe” Privilege of Parliament in Informations for the King. 
« Generally the Privilege of Parliament do hold, unleſs it be in 
Three Caſes, viz. Treaſon, Felony, and the Peace.” He refers 
85 to the Parliament-Roll in Henry the 6th's Time. I had Recourſe 
1 to it, in Sir Robert Cetton's Abridgment. V. B. was committed 
4 to the Fleet in Execution for Debt, and was delivered by the 
Privilege of the Commons. It is there ſaid, they have no Right 
to it in Treaſon, Felony, or the Peace. 


Bs 


3 


In the Trial of the Seven Biſhops, theſe Words are expounded 
to be Suretzes of the Peace. The Counſel for the Crown ad- 
mitted that to be the true Rule of Privilege, and the Court Re 
mined that to be the Rule. 


12 Mod. The King againſt Culpepper. 


Lord Chief Juſtice Holt ſays, Whereas it is ſaid in our Books 
that Privilege is not to be allowed in Treaſon, Felony, or the 
Peace, 


3 
Peace, that muſt be where Sureties are required, Supplicavits, c. 


but in Informations or Actions they are intitled to it. 
So in Lord Tankerville's Caſe in the Houſe of Peers (which is 


not in our Books, and therefore regularly we ought not to take 


Notice of it; but, in Points of Privilege, I do not think it im- 
proper to look into the Rolls of Parliament, becauſe there the 
Points are determined with proper Authority) it was determined, 
that an Information for Bribery was clearly within the Caſe of 
Privilege, though that is contra pacem. All Proceedings by 
Information are ſo; yet that is only a conſtructive, not an actual 
Breach of the Peace; nor doth it, in this Caſe, make any Differ- 
ence. 


This Privilege is mentioned in ſeveral Statutes; the Statute of 
King M illiam relating to Privilege, and that of the 2d & 3d of Anne 
which gives a Remedy againſt all Perſons, Commons and Lords, 
guilty of Offences in publick Affairs, that ſtates it to be the Pri- 
vilege of Parliament. 


That being the Nature and Extent of the Privilege, conſider 


what we have before us. 


I ſhall conſider the Objection in both Lights, ſuppoſing it to be 
either for a Breach, or Sureties, or Articles of the Peace. 


It hath been contended, that a Libel i is an actual Breach of the 
Peace. 


Lord Cole ſays, a Libeller it ſeems may be bound for his good 


Behaviour ; ſuch Libels rend to and greatly excite a Breach of 
the Peace. 


Hicks's 


E 


Hicks's Caſe, Hob. 215. It was a private Libel, and there held 
to be a Provocation to a Challenge and to the Breach of the 


Peace. 


The Meaning of this is, that a Libel was a Proyocation to a 
Breach of the Peace. 


| 1. Leving. 139. The Deſcription of a Libel is, that it tends to 
a Breach of the Peace; the utmoſt that can be ſaid is, that a 
Breach of the Peace either might or might not follow from it. 


It will be hard to contend that that which /eads only toa mes 
of the Peace, is a Breach of the Peace. 


Though I might admit, for the ſake of Argument, that a Libel 
is a Breach of the Peace in a large, liberal, and extenſive Light 
yet it does not require Sureties, or that a Man ſhould be bound 
to the Peace. 


I do not find an Inſtance where it was determined that a Li- 
beller is liable to be bound to the Peace ; neither Lord Hale nor 
Dalton mention it ; though they have mentioned Forty Inſtances 
wherein Sureties are required, they do not take Notice of a Libel. 


Dalton inſtances where Sureties for good Behaviour may be 
required; he ſays, Sureties for good Behaviour may be demanded 


in theſe Caſes, enumerating a great at Number, without mentioning 
the Caſe of Libels. f 


When one comes to conſider the Nature of the Caſe, I cannot 
think any thing can be more abſurd than to demand Security of 
the Peace of a Libeller. How is the Peace broke by an inflam- 

« C matory 
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% 
matory Paper, from an Apptehenſion that other Perſons may be 


excited to break the Peace ? It is to make him bind himſelf that 
other Perſons may not break the Peace; after he is bound, there 


can be no Breach of the Recognizance without an actual Breach 


of the Peace. 


In the Caſe of the Seven Biſhops indeed, Three of the Judges 
determined that Sureties of the Peace may be demanded againſt a 
Libeller. | 


This Opinion was s owing ** to the dark inſenſible State 
of Juſtice in thoſe Days. If you look at the Trial, you will ſee 
the Progreſs of the Point; you will ſee that the King's Counſel 
firſt affirmed the Propoſition without Argument or Authority, 
and the Court confirmed it. Powell, the only honeſt Man of 
the Four, gave no Opinion at all, but deſired further Time to 
conſider of it. 


I would not ſay ſo much of Judges, but every body knows one 


of theſe Judges was a notorious Papiſt ; be that as it will, I deny 
that Caſc to be Law. 


- Suppoſe in that Caſe, That Bail was nd ; 1 A appre- 
hend that even the Privilege of Parliament would not be taken 
away till the Security of the Peace is demanded and refuſed; then 
a Member of Parliament might be committed. 


Lord Chief Juſtice Holt ſays, That a Breach of the Peace is to 
be intended, where Surety of the Peace is required. 


Thi Perſon ofs Member dag to be ſacred, even if he 0 ſhould 
commit a Miſdemeanor, unleſs it is abſolutely neceſſary to con- 
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fine him to prevent further Miſchief: Ve are therefore all of 
Opinion, that Mr. Wilkes zs entitled to his Privilege of Parlia. 
ment, and therefore he muſt be diſtharged. | 


Copy of the RuLs or ORDER of Court for diſcharging 
Mr. Wilkes. 


Jones. Eaſter Term, in the 3d Year of King Geo. III. 
On the Behalf of John Wilkes, Eſquire, Friday May 6th. 
Upon reading a Rule made on Tuęſday laſt, and the faid 
Fohn Wilkes being brought into this Court, purſuant to 
the ſaid Rule, by Charles Rainsford, Eſquire, Deputy Lieu- 
renant of the Tower of London; and on reading the Writ 
of Habeas Corpusdirected to ohn Lord Berkley of Stratton, 
Conſtable of his Majcſty's ſaid Tower of London, or to the 
Lieutenant of the ſaid Tower or his Deputy, and the Re- 
turn thereof made by the ſaid Charles Rains ford; and on 
hearing Counſel as well on Behalf of his Majeſty as of the 
ſaid John Wilkes; and it being admitted by the Counſel 
for the Crown that the ſaid John Wilkes is a Member of the 
Houſe of Commons; it is ordered, That the ſaid John 
Witkes, by reaſon of his Privilege of Parliament, be diſ- 
charged out of the Cuſtody of the ſaid Charles Raingford. 
By the Court. 
Serjeants Hewitt, Whitaker, Nares, Ex, » Taramor. 
and Davy, for the Crown. 
Serjeant Glynn for Mr. Wilkes. 


The unanimous Determination of one of the King's ſuperior 
Courts of Juſtice in Weſtminſter- hall, in a Cauſe of a criminal 


Nature properly before them, and within their uſual Cognizance 
and 
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112 
and Juriſdiction, ought certainly to be treated, while it remains 
in Force, with Reſpect and Deference; but notwithſtanding this, 
by the very Nature of our Conſtitution, which conſiders the beſt 
Judges as Men, and conſequently fallib/e, and liable to Error 
and Miſtakes, every Subject is at Liberty to examine with Tem- 
per and Candour the Force and Weight of the Authorities on 
which they founded their Determination. If this be the Right of 
the Subject in common Caſes, it cannot be doubted of or thought 
improper, in the Calc of a Determination, which, to many well- 
intentioned Perſons, appears alarming and liable to Objections, 
and to be attended with Conſequences that may affe the Liber- 
tics and Propertics, if not the future Safety and Well-being of 
the King and his People. If, in conſequence of this Inquiry, the 


Opinion of the Judges of the Common Plcas ſhall appear to be 


grounded in Law and Reaſon, it may poſlibly hereaſter deſerve 
the Attention of one or both Houſes of Parliament to explain or 
vary the Law and Uſage of Parliament in this Particular. 


If, on the other fide, the Determination of the Judges of the 


Court of Common Pleas ſhall appear to be ill- founded, the Au- 
thor's Arguments will not be without their Uſe to the Publick, 
as they will probably be conſidered by the Judges of any other 
of the King's ſupreme Courts of Juſtice; before whom this great 
Queſtion may come to be agitated in a legal Courſe of Pro- 


cceding (a). The particular Caſe lately before the Court of Com- 


(a) The Attorney General, on the gth of May, filed an Information in 
the of King's Bench againſt Mr. Willes, for the Libel in queſtion, and 
he was ſerved the Day with the uſual Proceſs to appear thereto, and anſwer 
the Premiſes the next Day: Upon this Mr. Willes might, if he had thought pro- 
per, have appeared, or called upon the Court of King's Bench for their Opinion 
with reſpect to his Claim of Privilege. | 
. mon 
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mon Pleas is cloſed, and incapable of being ſet right by the 


ſame or any other Court, ſhould it appear to be ever ſo much 
miſtaken, as no Appeal or Writ of Error can be brought 


from it. 


The Precedents relied upon to prove that Privilege extends to 


E | the preſent Caſe were principally theſe : 

g 1 I. That Lord Chief Juſtice Co#e, in his 4th Inſtit. Title Privi- 
LE | lege of Parliament, ſays, 

1 * < Privilege of Parliament in In- Rot. Parl. an. 17 Ed. 4. 
. No 36. Vid. 21 E. 4. fol. 


ce formations for the King. Generally the 38, 39. Ro. Parl. an. 8 H. 6. 


7 e Privilege of Parliament do hold, unleſs *. 57 · Vide infra p. 
* <« it be in Three Caſes; viz. Treaſon, Felony, and the Peace.” : 


This being only the Dictum or Opinion of the Lord Chief 
Juſtice Coke, drawn from the Authorities quoted by him in the 
Margin, an Enquiry into thoſe Authorities becomes neceſſary ; 
the Reference to the Year-Book of the 21 Ed. 4. fol. 38, 39. is 
nothing to the Purpoſe, there being nothing in either of thoſe 
Pages relative to Privilege; it is a Report of a Proceeding in the 
Court of King's Bench upona Writ of Error, brought on a Judg- 
ment in the Common Pleas in an Action of Debt, in which Fobr 
Atwell, Mayor of Exeter, was Plaintiff, againſt Jon Taylor; 
in which there is not the leaſt Mention of Privilege of Parlia- 
ment. The Reference, Vide infra p. is, upon Peruſal of the | 
reſt of this Chapter, not to be met with. | ; 


D | Mr. 


6 1 

Mx. Prynne, in his Preface to the 2d Edition of Sir Nobert 
Cotton's Abridgment of the Rolls of Parliament, publiſhed in 
1689, gives this, among * Cautions, to his Readers: 


« ] ſhall crave Leave to give the Readers ſome few Ge 
« touching all ſorts of Abridgments 1 in the Gros, and this in 
© Individuo. 

tc 1. Let all Profeſſors of the 43 a other Studies fg 
* leſt through Slothfulneſs, Eaſe, or Negligence, they more 
* ſtudy and make uſe of Abridgments in their Profeſſions than 
of the original Law-Books, _ Statutes, Authors abridged to 
their Hands, leſt they divert them to cloſe and ſhallow Ciſlerns, 
<« whoſe Leiſure might ſerve (as they ſhould principally endea- 
“ your) to be well acquainted with the deep and open original 
. Springs, Authors, and Records themſelves epitomiſed in and 
% by them, whoſe Abridgments will only enable them to know 
« but a little, and that ſuperficially at ſecond hand, but not 
* thoroughly inſtruct them to underſtand much. 

„ 2. When they have any ſpecial Occaſion to make publiek 
„ Uſe for themſelves, their Clients, or others, of any Statutes, 
% Law- Books, Records, in this or any other Abridgment, let 
<« them be ſurc to reſort to the Originals themſelves, and not 
< rely upon the Abridgments alone, to prevent Miſtakes, Errors, 
« yea the Loſs of their Reputations, if their Abridgments ſhould 
© miſguide them. For as the original Records and Authors 
c“ abridged arc far more authentick than the Abridgments, fo 
they are commonly more full and fatisfatory (containing. 
% fandry Reaſons, Circumſtances, and ſometimes Matters both 
« of Fact and Law, which the Abridgments omit, curtail, and 
F | perchance 
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e perchance miſtake) and are beſt for Uſe. It is dangerous 


e taking any thing upon Truſt from Abridgments, or others Re- 


6e ports alone in Matters of pub/ick or private Concernment, 
« This was the Overſight of that great Ornament of our Law Sir 
« Edward Coke, who by truſting to other Mens Abridgments 
« and Notes of Records (which himſelf had no Vacancy to ex- 
« amine) was often ſeduced by them, and hath thereby ſeduced 
« others, by the Miſtakes and Miſrecitals publiſhed in his 
« printed Books; of which I have here and elſewhere given the 
ce Readers ſome particular Inſtances, to teſtify. both his and their 
« Miſtakes, without the leaſt Intention to detract any thing from 
« his venerable due Worth and Memory“ 


4 


And, in another Part of his Preface, Mr. TORN: adds this 
further Caution: 


In the Reading of this Abridgment I ſhall adviſe the Reader 
« fr/t to diſtinguiſh between the Parliament-Rolls abbreviated, 
and the Abridger's Obſervations on them here and there, which 
are no Part of the Record itſelf.” 


Mr. Prynne, in his 4th Part of his Regiſter of Parliamentary 
Writs, p. 622, to p. 869. hath a whole Chapter or Section 
Ne 10, with this Title: © Compriſing an exact Diſcourſe and 
% Delincation of the true, juſt, antient, legal Bounds of the 
« Privileges claimed enjoyed by old Exgliſ Parliament Mem- 
bers, Officers, Servants, by irrefragable Records, Precedents, 
«« Judgments, Reaſons: When theſe Privileges begin, end; to 
what Perſons, Suits, Actions, Matters, Cauſes, they extend; 
to what not: Who were and are the proper Judges of them, 

and 
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4 and their Violaterts:— With a ReRification of Sir Edward 


« Coke's miſiaken Records, and other Errors concerning the yaſt 
« Extent of Parliament Privileges.” 


In this Section or Chapter Mr. Prynne, after producing ſeveral 


Inſtances of Sir Edward Cotes Miſtakes in quoting Records he 
had never cad, proceeds thus: | | 


4 Inſt. p. 24 Sir Edward Coke had a ſtrange Unhappineſs 


25 48. above any I have met with to miſcite, miſtake, 
e m;ſupply both Records and Precedents. And in Page 836, after 


enumerating ſeveral Inſtances of Miſtakes of this kind, he 
concludes with the following Words : 


ce Let all Students and Practiſers of the Law, from this and 
« other forecited great Miſtakes of this reverend Judge, hence- 


< forth beware how they rely or build upon theſe or other his 
« Records, or Inferences from them, without due Examination 


c of the Records themſelves, and his Deductions from them, 
* leſt they wrack their own Reputations, and their Clients 
«© Cauſcs, or ſeduce or miſlead the Houſe of Commons (if Mem- 
< bers of it) in any of their Debates or Votes concerning Par- 

<« liaments, or their Privileges, Proceedings, wherein he is ſo 
<« frequently and grandly miſtaken ; which I am neceſſitate to 
© mention, for the Vindication of Truth againſt Error, the In- 


<« formation and Reformation of all ſeduced by his Writings, 


* the Honour of Parliaments, the Beneſit of the preſent Age and 
« Poſterity; without the leaſt Intention to derogate from the 
« zuſt Honour, Merits, or Memory of this reverend deceaſed 


- wake ace ind 
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Had the Advice of Mr. Prynne been attended to, this Dictum 
or Opinion of Lord Ch, J. Cole, which will clearly appear to 
be a Miſtake, and not warranted by any Reſolution of Parlia- 
ment, or any other legal Authority, would probably not have 
been relied upon as the great and leading Foundation of the Opi- 
nion of the Court on the preſent Queſtion. 


The Words of Sir Robert Cottons Abridgment (the Book con- 
ſalted on this Occaſion) are theſe : Page 596. 


“ One William Larke, Servant to William Milrede, — Hen. 6. 
ce a Burgeſs for London, being committed to the Fleer B 
<« upon an Execution of Debt, was delivered by the Privilege 
te of the Commons Houſe, and Authority given to the Chan- 
« cellor to appoint Certain by Commiſſion to apprehend him 
« after the End of the Parliament. 


Wherein 7s to be noted that there is no Cauſe to arreſt any 
« ſuch Man, but for Treaſon, Felony, or the Peace.” 


Theſe laſt Words are the Abridger's own, and are not warranted 
by the Parliament-Roll, as will appear by the Peruſal of the fol- 


lowing Copy of the Roll referred to ; which hath on this Occa- 


fion been carefully examined by Mr. Rook with the 2 Roll 
of Parliament in the Tower. 


Priount les 8 que la ou un William Larke Rot. Par. 8 
Servaunt a Willm. Milrede venant al voſtre Court de 1 5. N 57. 
yeeſt Parlement pour la Citee de Londres en le Service le dit 
Willm. Milrede alors eſteant, par Sotyle imagination et conjecture 
dun — Janyns fuiſt arcſtez en le Court Labbe de Weſtm. de 

-E Towers 


1 3; 


Pisten par les Officers illoeques, et dilloeques remoeve en voſtre 
Commune Bank per brief de corpus come cauſa al Suit de dit Mar- 
gerie et par vos Juſtices de voſtre dit Bank commaundez a voſtre pri- 
fon de Flete et la en priſone detinez a preſent par force d'un Jugge- 
ment done: envers le dit Willm. Larke en voſtre dit Bank par vos ditz 
Juſtices {i bien au cauſe que le dit Willm. Larke fuiſt condempne 
al Suit de dit Margerie en voſtre dit Bank en un AQion de treſpas 
en ces Damages de 208/. 6s. 8 d. devant le jour de Summonez 
de iceſt voſtre Parlement, come pour fyne avous a faire pour ceo 
que le treſpas fuiſt trovez ove force et armes. 


Pleaſe a voſtre Royall Mageſte de conſi a coment le dit 
Willm. Larke 4 temps de dit arreſt fuiſt en la Service de dit 
Willm. Miltrede, ſuppoſant vraiment par le Privilege de voſtre 
Court de Parliament deſtre quitez de toutz arreſtes durant voſtre 
did Court fors priſe par Treſon, felonie, ou Suerte de Pees (a) dor- 
deigner par auctorite de meſme voſtre Parlement, que le dit 
Willm. Larke pourra eſtre deliverez hors de voſtre dit Priſon de 
Flete le dit Condempnation Juggement et Execution, ou aſcun 
dependantz ſur yeell envers ct ſur luy nient obſtant, Salvant toutz 
foitz au dit Margerie et a ces Executours leur Execution hors Ie 
dit Juggement envers le dit Willm. Larke apres le fyne de dit 
Parlement et auxi de grauntier par auctorite ſuis dite que null de 
vos ditz Lieges, ceſt aſſav. Srs. Chivalers pour vos Countees, 
Citizeins et Burgeys au vos Parlements deſore aveniræ leur Ser- 
vants et familiers ne ſoyent aſtivement areſtez ne en priſon 


* (a) Inſtead of theſe laſt Words Suerte de Pees, the Abrldger of the Parliament 
Rolls hath, in his Note on this Recard, uſed the Word Pees generally, - . 


detenez 
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detenez durant le temps de vos parlements ſil ne ſoit pur Trea- 
fon, felonie, ou Suerte de Pees, come de ſuis et dit. 


Le Roy par advys des Seignrs. Eſpuelx ct Temperelx et ales Re. 
Eſpeciales requeſtes des Communes eſteants en ceſt preſent 
Parlement et auxint dell aſſent du Conſeill du Margeri Fannyns 
nome en ceſt Petition voet ct graunte par auctoritie du dit Par- 
tement, que Willm. Larke nomez en la dte Petition ſoit deli- 
verez au preſent hors de /a priſon de Fleete; Et que le dit Mar- 
gerie apres le fyne de ceſt Parlement eit 1a execution del jugge- 
ment, quele avoit envers le dit Willm. en le Commune Bank ſi 
come il eſt contenuz en meſme la Petition en meſme la forme, 
come ele deuſt avoir eu, fi ſon Juggement unques ne fuiſt execut 


Et que les Juges del dit Bank facent au dit Margerie apres la fyn 
de ceſt Parlement, Execution du dit Juggement par capias ad 


fatisfaciend et par exigent ct auxi facent proceſſe pour noſtre Seign. 
le Roy pour ſon fyne envers le dit William par Capias et Exigent 
ſi come eux feroient, fi le dit Willm. unques nut eſte priſne ne 
emptiſone Par cauſe du Juggement ſuſdit. 


Et outre le Roy voet par auctoritie de meſme le Parlement, 
que la Chanceller Dengleterre pour le temps eſteant de puys le 


n du dit Parlement face Commiſſions as divers parfonnes par fa 


diſcretion aſſignees de prendre le dit Willm. et luy deliverer au 
Gardein de Fleete, que foit tenuz de luy recever et garder tanque 
gree ſoit faite al avant dite Margerie, de la Somme par luy re- 


covere par le Juggement de ſuſdit, & ay wry 0 de ceo, 95 a luy 
appartient celle partie. ; 


Et 
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Et que icell deliveraunce au dit Gardein foit de meſme leffect 
pour la dite Margerie, come ſerroit Execution par lui fait par 
Capias ad fatisfaciend* aſcune variaunce par la dite Petition ou 
lendorſement dicell, et le Record du dit recoverer ou aſcun autre 


Le Roy Sadviſera. 


The Propoſition advanced by Lord Ch. J. Coke, and for Proof 
of which he cites this Record of Parliament, was that Privilege of 
Parliament, held in Informations for the King, and that generally 
it held, unleſs in the Caſes of Treaſon, Felony, and the Peace. 


The Reader muſt have obſerved that William Larke, men- 

- tioned in this Record, was not arreſted on an Information for the 
King, or on any other criminal Proſecution, but in a civil 
Action, at the Suit of Margery Janyns for a Debt; and that in- 
ſtead of giving any Countenance to the Concluſion drawn from 


exprels Authority againſt it: All that was done by the King in 

Parliament in this Caſe was the paſling a private AQ, by Conſent 
_ of the Plaintiff” s Counſel ; but with reſpect to the general Claim 
of Privilege thereby prayed by the Commons, that they and 
4 their Servants ſhould not, for the future, be any - ways arreſted 
or detained in Priſon during the Time of Parliament, except for 
& Felony, Treaſon, or Surety of the Peace Inſtead of the King 
and the Lords granting this Claim of the Commons, it was denied 
and rejected, the Anſwer e 
ſions Le Roy S aduiſera. 

5 


2 pn | 


choſe nient contreſteant, er quant @ la remenant de la Petition 


it by Sir Eg. Coke in his 4 Inſt. 25. it is, on the contrary, an 
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The Privilege the Commons by this Petition deſired might be 
granted them for the future was, a general Exemption from Ar- 
reſts during the Time of Parliament in all Caſes except for Trea- 
ſon, Felony, or Surety of the Peace. This Claim was new; their 
Privilege from Arreſts, as it then ſtood, being applicable only to per- 
ſonal or civil Suits, the granting it would have extended this Privi- 
lege to the King's Suits, in Cafes where they were ſued as Debtors 
and Accomptants to the Crown, and to many other Suits and Pro- 
ccedings, as well criminal. as others, to which Privilege of the 
Commons was then underſtood not to extend. This without 
doubt induced the Crown wiſely, and for the Good of the Sub- 
ject at large, to refuſe to enlarge the Privilege of the Commons to 
the Extent they deſired. 


1 


The adopting a Principle ſo inconſiſtent with the Safety of the 
Crown and the Liberty of the People, in the Latitude before- 
mentioned, was left to more modern Times. 


The Writs of Privilege apply this Claim to > ns and civil 
Suits only. 


In a Writ of Privilege which iſſued in the 13th Ed. 4. to the 
Court of Exchequer for one Robert Cohn, a menial Servant of 


Thomas Seintleger, a Member of the Houſe of Commons, the 


Privilege of Members and their Servants from Arreſts is ſtated to 
be a Privilege at Common Law, or by Preſcription. — In this 


Writ of Privilege Cæſyn's having procured a new Clauſe, extend - 


ing it to the not ſuing a Member or his Servant, the Barons, after 
conſulting with the reſt of the twelve Fudges, diſallowed the 
Privilege as n and gave judgment for the Plaintiff in the 

F Adion— 


b 2 
Action The Record of the whole Procceding is printed in 


Prynne, Brevia Parl. Part iv. p. 757. So much of it as relates 
to the preſent Point is in the Words following : 


| Et ſuper hoc idem 1 per Attornatum ſuum predictum 
detulit hic Breve Domini Regis ſub Magno Sigillo ſuo Clauſum 
Thefaurario & Baronibus hujus Scaccarii directum, cujus Brevis 
tenor Sequirur | in hc Verba. 


Ed wardus, Dei Gratia Rex Angliæ, Franciæ, & Dominus Hi- 
berniz, Theſſ. & Baronibus ſuis de Scaccario Salutem Cum Secun- 
dum Conſuitudiuem in Regno Noſtro Anglia hactenus Optentam 
er Approbatam Domini Magnates, et Milites Comitatuum, ar 
Cives et Burgenſes Civitatum et Burgorum ad Parliamenta noſtra 


de Summonitione noſtra Venientes, et in eiſdem Morantes ſeu 


reſidentes, ac corum ſervientes et f; amiliares ratione alicujus Tran / 
greſſionis, Cumputi, Conventionis, ſeu alterius Contractus Cu- 


Juſcunque, dum ſic in Parliamentis noſtris Morentur Arreſtari 


minime debeant, impriſonari, * ſeu implacitari. Et jam ex 
gravi querela dilecti & fidelis noſtri Thomæ Seintleger, unius 
Militum Com. noſtri Surr. accepimus quod licet ipſe ad præſens 
Parliamentum noſtrum de Summonitione noſtra venerit, et in 
cadem moretur, quidam tamen Thomas Ryver, Civis & Pellita- 
tius London, Conſiderationem ad hoc non habens, implacitet 
Coram Vobis in Scaccario Prædicto per Billam Sive, Breve, inter 
Robertum Coſyn, Cuſtodem Magna Garderobæ noſtræ, alias 


ditus Robertus Coſyn, Civem et Mercerem London, ſervien - 


tem przdiai Thomæ, qui cum codum Thomæ ad preſens Par- 
liamentum noſtrum venit et Scrviens Familiaris Buldern Thowe 
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6 9] 
exiſtit, prout idem Thomas Coram Nobis in Cancellaria noſtra 
perſonaliter Conſtitutus Sacramentum præſtitit Corporale de 
Debito quadraginta et unius librarum decem Soldiorum et ſex de- 
nariorum, quod idem Johannes a præfato Roberto exigit, ut 
dicitur, in ipſius Thomæ Seintleger dampnum non Modicum ct 
gravamen & contra Conſuetudinem ſupradictum. Vobis Manda- 
mus quod //ita eff &, tanc placito illi coram vobis ulterius tenend. 
Superſcdeatis omnino, ipſum Robertum contra Conſuetudinem 
prædictam non Moleſtantes in aliquo ſeu gravantes. Teſte me 
ipſo apud Weſtm. tertio die Novemb. Anno Regni noſtri tertio 
decimo. 


Et prædictus Robertus Coſyn jam defendens dicit, quod ipſe et 
prædictus Robertus Coſyn indicto Brevi nominatus ſunt una & 
cadem perſona, & non alia neque diverſa, et quod ipſe eſt, et 
dicto tertio die Novembris, et ſemper poſtea fuit Serviens fami- 
liaris prædicti Thomæ Scintleger, et cum eo ad Parliamentum. 
prædictum venit, quæ omnia & ſingula idem Robertus Coſyn pa- 
ratus eſt verificare prout curia, &c. Unde non intendit quod ipſe 
ad reſpondend. præfato Johi' Ryver ad Actionem ſuam prædict. 
Compelli debear, et petit Judicium et Breve prædictum ſibi al- 
locare &c. Et ſuper hoc ptædictus Johannes Ryver, per Ri- 
chardum Blyſſet Attornatum ſuum petit, quod ipſe Robertus Co- 
ſyn reſpondeat ei in præmiſſis Brevi illo non Obſtante, et quod 
Breve illud pro eo quod non habetur, nec unquam habe batur ralis 
Conſuetudo, quod Magnates et Milites Com. ac Cives & Bur- 
genſes Civitatum et Burgorum ad Parliamentum de Summonitione 


* This Clauſe made it frequently neceſſary for the Judges, to whom theſe Writs: 
of Privilege were directed, to determine concerning the Extent, c. of the Pri- 
vilege of Members of the Houſe of Commons. 
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[ 24 ] 
Regiz venientium, ac eorum familiares ratione alicujus, Tranſ- 
greſſionis Debiti, Computi, Conventionis, aut alterius, contractus 
cujuſcunque dum fic in Parliamento regio morentur minime de- 
beant implacitari, prout in Brevi illo ſpecificatur & recitatur, 
diſallocetur, & ſuper hoc viſo & prælecto Brevi prædicto per Ba- 
rones, &c. habitoque Aviſamento Juſticiariis Domini Regis de 
utroque Banco in hac parte; quia videtur præfatis Baronibus de 
Aviſamento Juſticiariorum prædictorum, quod talis habetur et ha- 
bebatur Conſuetudo, quod Magnates et Milites Com. ac Cives et 
Burgenſes Civitatum et Burgorum ad Parliamentum de Sum- 
monitione regia venientes, ac eorum familiares, ratione alicujus 


Tranſgreſſionis, Debiti, Computi, Conventionis, Contractus, cu- 


juſcunque dum ſic in Parliamento Regis, morentur capi aut ar- 
reſtart non debent, ſed nullam hujuſmodi Conſuetudinem fore 
quin implacitari, debent, prout in Brevi illo Supponitur ; Ideo 
Conſideratum eſt per Barones ptædictos, quod breve illud dif. 
allocetur, et quod prædictus, Robertus Coſyn reſpondeat præfato 
Johanni Ryver ad Billam ſuam prædictam Brevi prædicto non ob- 
ſtante. Et ſuper hoc ad eundum diem Mercurii 15 Diem No- 
yembris dictus Robertus Coſyn per prædictum Attornatum ſuum, 
&c. nihil dicit in barram aut excluſionem dictæ Actionis ejuſdem 
Johis' Ryver. Et ſuper hoc idem Johes' Ryver ex quo prædictus 
Rob. Coſyn nihil dicit in barram aut Excluſionem dictæ Actionis 
ejuſdem Johis, petit judicium ſuum in præmiſſis, et debitum 
ſuum prædictum, una cum dampnis ſuis prædictis ſibi in hac parte 
adjudicari, &c. Et quia Curia prædicta ad preſens non aviſatur 
ad judicium reddendum in præmiſſis, ideo datus eſt dies prefatis 
Johi' & Roberto de premiſſis in eodum ſtatu quo nunc uſque in 
Octabis Sancti Hillarii ad audiendum judicium ſuum inde. 


Ad 
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Ad quem diem prædictus Johes' venit hic per predict. Attor- 
natum ſuum, & petit Judicium in præmiſſis, ut prius, &c. Super 


E 1 quo viſis præmiſſis per Barones prædictos habitaque inde delibera- 
1 tione plenaria inter eoſdem Conſideratum eſt per eoſdem Baronse, : 
| quod prediQus Johes' Ryver recuperct verſus præfatum Robertum 


Coſyn Debitum ſuum prædictum, quadraginta Librarum decem 
ſolid. et ſex denat. et dampna ſua prædicta, tam Occaſione injuſtæ 
| detentionis Debiti illius, quam pro miſis et Cuſlagits ſuis Circa 
Y | ſectam ſuam prædictam in hac parte appunct. taxata per eoſdem 
4 Barones ad viginti & ſex ſolidos & octo denarios, quæ quidem 
1 ſumme in toto ſe attingunt ad Summam quadraginta & duarum 
LE | librarum decem & ſeptem ſolidorum & duorum denar. et quod 
Mm predict. Robertus Coſyn ſit in miſcricordia Domini Regis, &c. ; 


0 


The next and only remaining Authority quoted by the Lord 
Chief Juſtice Coke in ſupport of his Propoſition bs, the Parliament- 
Roll of 17 Ed. 4. N“ 36. 


An . 


This Record was not cited or relied upon by the Court in the 
Caſe of Mr. Wilkes. | 


In Cotton Abridgment, Page 704, this Caſe is referred to as 
NY 36 on the Parliament-Roll, inſtead of N 35, Ne 36 having 
no relation to Privilege of Parliament ; but in this Sir Edward 
Coke faithfully adheres to the Abridger's Miſtake, quoting it as 
K | being entered Nꝰ 36 on the Roll of Parliament, whereas the true 
1 Number is N. 35. 


7 


Biſhop Burnet, in his Life of Lord Ch. J. Hales, in a Liſt of 
Manuſcripts of his not publiſhed, mentions the following: 


S | G 0 Preparatory 


% 


— 26 J 
* Preparatory Notes touching eee Procevdings, 
« 2 Vol. Quarto. 


This Manuſcript is not amongſt his other Law MSS. in the 
Library of the Society of Lincoln s Inn, and it does not appear 
whether they were the Judge's own, or the Collection of any other 


Perſon. 


In 1707, there was publiſhed a Work, intituled, Je original 


Power and Furiſdittion of Parliament, ſaid to be a Manuſcript 
of the late Judge Hale s. In this Book, Page 20. Title Privilege 
of bun barg there are the N. following an | 


> Rot. parl. N 33. K 21 EA. 4. fol. 38, 39. Pri- 
" vilege of Parliament a//ow'd in Caſe of Information for the 
« King. 4 | 

% Rot. Parl. 8 H. 6. Ne 57. Generally the Privilege of Parlia- 
c ment doth hold, unleſs it be in theſe Caſes ; 5 viz, Treaſon, 
« Felony, and Breach of the Peace.” 


Theſe Paragraphs, and that in 4 Inſt. 25. were e probabl y tran- 
ſcribed from the ſame miſtaken Source. 


Sir Mari bew Haſess Manuſcript in the Reference to the 
Parl. Roll of the 17 Ed. 4. is as unfortunate as Lord Ch. J. Coke 
— The Parliament Roll of the 17 Ed. 4. N“ zz. relates to 
Sheriffs Returns, and not to Privilege. 


The Roll intended to be referred to by both theſe Authors 
was certainly that of 17 Ed. 4. n. 35. which will nevertheleſs ap- 
pear, on Peruſal, not to give the leaſt Countenance to the Pro- 

poſition 


e 
poſition it is quoted to prove that Privilege of Parliament 
was allowed in Caſe of Information for the King. 


17 Ed. 4. Ne 36. 
Cotton's Abridgment, p. 704. 

It is enacted, That John Aitwell, a Burgels of Exeter, being 
condemned during the Parliament, in the Exchequer, upon Eight 
ſeveral Informations, by the Purſuit of Fob Taylor, of the ſame 
Town, ſhall have as many Superledeas therefore as "RE will, until 


his coming home. 


Rot. Parl. 17 Ed. 4. No 35. | 

To the King oure Sovercigne Lord, Prayen the Cane 
in this preſent Parlement aſſembled, That whereof Tyme that 
mannys mynde is not to the contrary, itt hath been uſed that 
the Knights of the Shyrs, Cittezeins of Cittys, Burgeſſes of 
Burghs, and Barons of 5 Ports of thys your Relme, called to 
any of the Parliaments of your noble Progemtours, and yours 
amongſt other Libertees and Franchiſees have, hold, and uſed 
Privillidge that any of theme ſhould not be imoleaded in any 
Aftione perſonell, nor be attached by theire Perſone or Gootls 
in theire coming to any ſuch Parliaments there abydeing, nor fro 
thence to theire proper Home reſorting ; which Libertees and 
Franchiſees your Highneſs to your Leiges called by your Auctoritee 
Royall to this your high Court of Parliament for the Shyrs, Cit. 
tees, Burghs, and v. Ports of thys Realme, by your Auctoritee 
Roiall att Comencement of this Parliament, graciouſly have rati- 
fied and confirmed to us your ſaid Comones now aſſembled by 
your ſaid Royall Comandment in this your ſaid preſent Parliament; 
| and 


[ 28 1 
and itt is ſo, Soveraine Lord, that where oon John Attwell, one 
of the Cityzens of the City of Exeter, coming to this preſent 
Parlement, and here continuelly attending upon the ſame ſithen 
the Comencement thereof, eon Joln Taylor, calling him Mer- 
chant of the ſaid Citty of Exeter, by virtue of viij divers 
fained Informations made in your Eſcheker, hath condemned 


the ſaid John Attwell during this preſent Parlement, by the 


Defauite of Anſwere of the ſaid 7 in 160 J. the ſame 
John dayly attending upon the ſame Parlement, and not have- 
ing Knowleche of the ſaid Condempnations ; upon which Con- 
dempnations divers and ſeverall Writts been directed to divers 
Sherriffs of thys your Reame, ſome of fer; facias, and ſome of 


capias ad ſatisfaciendam ; ſo that the ſaid Join Altuell may not 


have bis free departing from this preſent Parlement to his Home, 
for doubte that both. his Body, his Horſes, and his other Goods 
and Cattaills neceſſarie to be had with him, ſhuld be put in 
Executione in that Behalf, contrary to the Privilidge due and 
accuſtomed to all the Members uſually called to the foreſaid Par- 
lements; Be it therefore ordered, by the Advice and Aſſent of 
the Lords Spirituell and Temporell in this preſent Parlement af. 
ſembled, and by the Auctoritee of the fame, that the ſaid Writs 
of Execution, and every of them, to be had upon the ſame, in 
noe wyſe to be Executeur, nor hurtfull to the ſaid Fobn Attwell, 
his Heirs nor Exccutours, nor any of theme; and that the Chiefe 
Barrone of the ſame Exchequer for the Time being have Power by 
this Ordcnannce to grant without Denier to the ſaid Foby Att- 
well, his Heirs and Executors, and every of theme, ſuch and als 
many Writs of Superſedcas upon this Ordenance, to every ſuch 
Shexriffe or Sherriffs of this Reame, to be directed to ſurccaſe of 

any 
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any Manner of Executione in that Behalfe to be made or had as 
by the ſaid John Artwell, his Heirs and Executors, and every of 
theme, ſhall be requiſite : Saveing allwey to the foreſaid John 
Taylor his foreſaid Judgments and Executions, and every of theme, 
to be had and ſucd at his Pleaſure againſt the ſaid John Attwell, 
at any Tyme after the End of thys preſent Parlement, this Or- 


denance notwithſtanding. 


Ro, Le Roy le yoet. 


The Privilege claimed by the Commons in this Record of not 
being impleaded in Actions perſonal, and of not being attached 
by their Perſons or Goods in their coming to Parliament, there 
abiding, nor from thence to their proper Home returning, is dif- 
ferent from that they claimed the 8 Hen. 6. and from what the 


Barons of the Exchequer, aſſiſted by the reſt of the Twelve Fudges, 


had the Year before determined to be the Rule of Privilege ; 


which Determination remained then in full Force, and had not 


been queſtioned or complained of in Parliament. Befides this 


Privilege, thus claimed by the Commons, is not granted or enacted 


by this Record; if it had been ſo, inſtead of proving the Pro- 


poſition for which it is referred to, it would rather prove that 


the Commons were not intitled to it: If they had, Mr. Attwell 
might have had the Benefit of it by Writ of Privilege in the uſual 
Manner, and would have had no Occaſion for the Interpoſition 
of the Legiſlature by a private Act of Parliament, made purely 
in this particular Caſe. 


The State of the Proceedings mentioned in this Record to have 
been inſtituted in the Court of Exchequer by John Taylor againſt 


John Attwell, and the Proviſo at the End of the Act for faving 


H to 


Ct J 


to Fohn Taylor, the Plaintiff, his foreſaid Judgments and Exc- 
cutions againſt the ſaid John Attwellafter the End of that Parlia- 
ment, prove, to a Demonſtration, that the Eight Judgments ob- 
tained againſt Atteuell, during the Sitting of the Parliament, were 


not in Informations for the King for any publick Offence or Mif- 


demeanor, but muſt have been Judgments in Informations carried 


on by John Taylor as a private Proſecutor, and therefore could 


not relate to the Caſe they are relied upon to prove. 


But to put this Point out of Doubt, the Treaſury of the King's 
Remembrancer's Office, in the Exchequer, hath been carefully 
ſearched for the Records of the Judgments in Queſlion ; and it 
thereby appears, that Eight Suits were commenced in Trinity Term, 
16 Ed. 4. by Jehn Taylor as a common Informer, who ſued gui 
tam pro Domino Rege quam pro ſeipſo, for Recovery againſt John 
Attwell of Eight diſtinct Penaltics of 40 J. each; 20 J. for the 
King, and 20 J. for himſelf as Informer, on the Statute of 20 
H. 6. cap. 5. That no Cuſtomer, Collector, &c. or their Clerks, 
ſhall have a Ship of bis own, uſe Merchandize, keep a Wharf, or 
Inn, or be a Factor. To theſe Suits Attwell appeared and 
pleaded to Iſſue, and afterwards deſerted his Plea and pleaded a 
Pardon from the King puis darrein Continuance. To this the 
Plaintiff objected, and inſiſted the Pardon only went to the 
King's Moicty, and could not diſcharge the Informer's Moicty of 
the Penalties, The Court took time to conſider of this Point, 
and afterwards in Hilary Term, 17 Ed. 4. which was while the 
Parliament was ſitting, ſolemnly gave Judgment, that the Pardon 
did not diſcharge the Informer's Moicty of the ſaid Eight Penal. 
ties of 40 l. each, and therefore that the Plaintiff ought to recover 

his Share of the Penalties, being 160 4. 
| This 
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This fully proves the Crown had not the remoteſt Intereſt in 
the Proceedings in Queſtion at the time the Fudgments were pro- 
nounced, and that in their original Inſtitution it was the Caſe of 
mere popular Actions for the Recovery of Penalties, and not 
of Informations for the King for Offences in which the King 
or the Publick were Actors or eſſentially intereſted, | 


In the Appendix NI. (to avoid breaking the Thread of the preſent 
Obſervations more than was abſolutely neceſſary) the Reader will 
find an exact Tranſcript of the Proceedings in one of theſe Eight 
Cauſes (which are all ſimilar) from the original Roll remaining 
in the Exchequer (a). 


In Michaelmas Term, in the 17th Ed. 4. John Efor, an Of- 
ficer of the Auluage Duty at Exeter, filed an Information pro 
Domino Rege in the Court of Exchequer at Meſiminſter, ſetting 
forth, That he having on the 8th Day of Auguſt preceding, ſeized 
at Exeter 14 Pieces of Cloth, as forfeited to the Uſe of the 
King, for being expoſed to Sale without being ſealed with the 
Auluage Seal, that the ſaid John Atuyll thereupon came vi er 
armis and aſſaulted the ſail ohn Ector, and took and carried 
away manu forti four of the ſaid 14 Pieces of Cloth, which 
the Information charges to be done contra pacem Dom Regi. t 
in Contemptum ejuſdem Dom Regis. Upon this the Barons 
ordered the ſaid John Atwyll to be attached by his Body to an- 
ſwer to the King for his ſaid Contempt, and for the Value of the 

(a) Communia Trin. 16 Ed. 4. placita coram Baronibus.— Rot. 18;— Rot. 18. 
dorſo.— Rot. 29.— Rot. 29.— Rot. 29, dorſo.— Rot. 30.— Rot. 30. dorſo.— Rot. 31. 


dorſo. The private Act of Parliament 17 Ed. 4. n. 35. was ſent by Mitti 
to the Barons, and is inrolled, Hil. 17 Ed. 4. Rot. c. — y Mittimus 
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Mid four Biecesof Cloth, by Proceſs directed to the Sheriff of De- 
von, retournable in quindena Sancti Hilarii (the 27th of Fanuary.) 


Upon which John Atwy// appeared in Perſon in the Court of 
Exchequer upon the Retorn of the Proceſs (che Parliament then 
being ſitting) and inſtead of claiming or being allowed Privilege 
as a Member of the Houſe of Commens upon this Information 


for the King for a Contempt, the Entry upon the Record is, ET 
pro premifſil committur Priſonæ de Flete ibm moratur quouſ- 


que, c. after which he was diſcharged, upon making a Fine to 
the King. The Record of this whole Proceeding is ſet forth in 
the Appendix, Ne 2. and clearly proves that the Privilege of 
Members of the Houſe of Commons in the 17th Ed. 4. did nor 
extend to Informations for the King againſt a Member for a Con- 
tempt. If this Propoſition wanted any further Evidence, the 
Entries on the Rolls of this, as well as the precedent and ſubſe- 
quent Reigns, will, I make no doubt, furniſh repeated Inſtances. 


The Author thinks it unneceſſary to add any thing more to re- 


fate the Opinion of the Lord Chief Juſtice Coke, 4 Inſt. 25. which 
the Reader will obſerve is unſupported by every Authority cited 
by him to maintain it. 


This is one, among others, of that great Man's ; Miftakes, which, 
as Mr. Prynne obſcrves, by truſting to other Men's Abridgments, 
inſtcad of having recourſe to the Records themſelves, he was of- 
ten ſeduced by, and thereby frequently ſeduced others. 


An unfortunate Miſtake indeed, hurtful to the Peace and good 
Order of this Country at this Time, as it is the Foundation from 
which every other material Authority relied on for diſcharging 
Mr. Milles will appear to have taken its Riſe. 8 
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AI. The next Authority relied on by the Court of Common Pleas 
was, the Caſe of the Seven Biſhops, committed to the Tower in 
1688 by the Privy Council, for contriving, making, and pub- 
liſhing a ſeditious Libel in Writing, againſt King James and his 
Government. 


The Court of Common Pleas, in Mr. Viltess Caſe, declared, 
that in this Trial the Words or the Peace were expounded to 
mean C&uretzes of the Peace, and that the Counſel for the Crown 
admitted that to be the true Rule of . and that the 
Court determined that to be the Rule. 


The Queſtion before the Court in the Caſe of the Seven Biſhops 
related to the Privilege of Peers in Parliament, which differs in 
many Particulars from Privilege of Members of the Houſe of 
Commons: However, as a Deduction of what paſſed on that Trial 
may throw Light on the great Queſtion now under Conſidera- 
tion, I have, in the Appendix, tranſcribed from it every Ex- 
preſſion relative to this Point. 


The Petuſal of theſe Extracts will put it in every Reader's 


Power to determine what Weight the Reſolution of the Judges, 


with reſpect to the Privilege of the Seven Biſhops, ouglit to have 
on the preſent Occaſion. 


Sir Robert Sawyer (p. 309) one of the Counſel for the Bi- 
ſhops, in his Argument declared, that what the Biſhops Counſel 
principally relied upon was, That they ought not to have been 
committed for this Libel, which is but a Miſdemeanor at moſt ; 
that if the Commitment was uſed as Proceſs to bring them in to 
anſwer an Information, he inſiſted no ſuch Proceſs could be taken 

1 out 
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out againſt h Perſons of Peers for bare Miſdemeanor. He 
agreed that for Felony, Treaſon, or Surety of the Peace, the: 
Perſons of Peers might be committed; and he added, that which 
is called Surety of the Peace i in ſome of the [Law] Books, was 
ia ſome of the Rolls of Parliament called Breach of the Peace, 
| which he inſiſted was all one; and that the Meaning in ſhort was, 
= : that it muſt be ſuch a Breach of the Peace, for which a Man 
= might by Law be obliged to find Sureties of the Peace. And 
= p. 310, "after the Chief Juſtice had reminded him, that the 
| f Ground he had taken was, that there was never any Commitment 
of a Peer for a bare Miſdemeanor — Sir Robert Sawyer con- 
cluded with inſiſting, from the Authority, among others, of 
4 Inſt. 25. that all Informations whasſoever, unleſs ſuch as are 
far Breaches of the Peace, for which: Surety of the Peace may be. 
required, arc under the Controul of the Parliament Privilege. 


The Counſel for the Crown, in Anſwer to this, did not admit 
that the Words Breach of the Peace were to be underſtood of 
fach Breaches of the Peace only for which Sureties of the Peace 
might be demanded. On the contrary, they quoted the Caſes of 
the Lord Lovelace and the Earl of Pembroke, to ſhew that a 
Capias lay on an Information for a Miſdemeanor againſt a Peer 
they inſiſted that there could not be a greater Breach of the 
Peace than the publiſhing a ſeditious Libel againſt the King and 
the Government, for which they ſaid any Man might be com- 
mitted that this was a Breach of the Peace they relied on Sir 
Baptiſt Hicks's Caſe in Hobbart, which was a private Libel, and 
yet, as they inſiſted, held to be a Breach of the Peace. 
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In giving their Opinion, not one of the Tudges, that I carr find; 
concurred in the Conſtruction put on the Words Breach of the 
Peace by the Biſhops Counſel, 


Mr. Juſtice A//ybone, in giving his Opinion, faid, The Biſhops 
are charged with publiſhing a ſcdlitious Libel. Mr. Solicitor Ge- 
neral inſiſts that is a Breach of the Peace. Wherever there is a 


ſeditious Act, I cannot tell how to make any other Conſtruction 


of it, but that it is an actual Breach of the Peace; that is my 
Opinion. Mr. Juſtice Holotay and the Chief Juſtice gave their 
Opinions much to the ſame Effect, without ſaying any thing as to 
tac Rule of Conſtruction above-mentioned. 


The Seven Biſhops were committed to the Tower for con- 
triving, making, and publiſhing a ſeditious Libel in Writing. 
againſt his Majeſty and his Government : Mr. Wilkes was com- 
mitted to the Tower for being the Author and Publiſher of a, moſt 
infamous and ſeditious Libel, intituled The North Briton,. 
Ne. XLV. tending to inflame the Minds, and alienate the Af. 
fedtions of the People from his Majeſty, and to excite them to 
traiterous Inſurrections againſt the Government. The Papers de- 
ſcribed. in both theſe Warrants as ſeditious Libels were in fact 
very different; that for which the Seven Biſhops were. committed, 
was a Petition delivered by them in a legal, conſtitutional, and 


decent Manner to the King; it was not priated or diſperſed. 


among the People, or o:her wiſe: publiſhed than by: putting it into». 
the King's own Hands. —In debating the Point of Privilege in 
both Caſes, the Court could not enter into the Particulars of the 
Libels, but were bound to conſider the Offences as they were 
deſcribed: in the Warrants of Commitment pro hac vice to be true. 
In 
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la that Light they appear to be ſo ſimilar, that it muſt, I ima- 
gine, be admitted, that, if the Judges did right in difallowing 
the Privilege claimed by the Seven Biſhops, the Judges of the 


Common Pleas, by a Parity of Reaſon, did wrong in allowing 
Privilege to Mr. Wilkes in a Caſc * the Watrant of Commit- 


ment ſo very ſimilar. 


The Court of Common Pleas were of Opinion this Determi- 
nation in the Seven Biſhops Caſe was not legal; whether it was or 
not muſt be ſubmitted to ſuture Conſideration ; if it was /ega!, it is 
an expreſs Authority in point, that Privilege of Parliament doth not 
extend to the Caſe of a ſeditious Libel againſt the King and his Go- 


vernment. 


To ſay Fa becauſe ſome of the Judges were bad Men, and de- 
termined improperly with reſpe to the Subjects Rip ht of petition- 
ing, that therefore their Opinion on this Part of the Caſe was 
wrong and ill founded, may ſtrike the Paſſions, but will not con- 
vince” the Reaſon of Mankind. Beſides, this Matter, after the 
Revolution in 1689, received a very cloſe and ſpirited Reviſion 
in Parliament; the Warrant for the Biſhops Commitment was 
laid before the Houſe of Commons, and after being fully con- 
ſidered, the Reſult was, that the Commitment, or that Part of 
the Judges Determination which refuſed the Biſhops the Privilege 
they claimed, were neither blamed or cenfured. On the con- 
trary, what paſſed on that Occaſion may be eſteemed to be a tacit 


| Avowal of their being _ and legal (a). 


a What paſſed in both Houſes of Pailicmtnc on this Ocrabion will a 
pert which the Reader will find in the Appendix Ne tad 
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III. The next Authority relied on by the Court of Common 
Pleas was an obiter Opinion of the Lord Chief Juſtice Holt, in 
the Caſe of the King and Culpepper, reported in 12 Modern Re- 
ports, in theſe Words: 


Term. St. Mich. 8 W. 3. 1696. 12 Mod. p. 108. 
King and Sir Thomas Culpepper. 

« At a Trial at Bar, wherein Mention is made 1 — 

« of Privilege of Parliament, Holt faid, That protect a Man 

« whereas it is laid in aur Books, that P rivilege of vey yo, 
ce Parliament was not allowable in Treaſon, Fe- fired. 2. 

« Jony, or Breach of the Peace; that it muſt be intended where 

c Security of Peace is deſired; that it ſhall not protect a Man 

« againſt a Supplicavit; but it holds as well in Caſe of Indit#- 

« ments, or Informations for Breach of Peace, or in Caſe of 

cc Actions.“ | | 


It may be doubred whether Lord Ch. J. Holt delivered any Opi- 
nion in this Caſe relative to the Privilege of Parliament, the Pub- 
liſher hath put a Q. in the Margin of the Print of this Caſe ; this 
Circumſtance in citing this Caſe was not attended to. Two 
other Books, in which it is reported, make no Mention of any 
ſuch Opinion; and it appears by the Entry of the Proceedings 
copied from the Roll, and printed at large in the Appendix, N® 4. 
that Privilege of Parliament probably was not a Point under the 
Conſideration of the Court at that Trial. But if Lord Ch. }. 
Holt did declare his Opinion as ſtated in 12 Mod. it muſt be 
conſidered as a very ſlight, if any, Authority in the preſent Caſe, 
it being a mere obiter Opinion, and probably no more than a 

| K Repetition 
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Repetition of the „ Miſtake of Lord Ch, J. Coke 
in 4 Inſt, 25. | 


The Reports of this Caſe, as printed in Ho/t's and Skinner's 
Reports, are in theſe Words: 


The Kin g verſus Sir Thomas Culpepper, Mich. 8 Vm. 3. 


Pong Rep. The Defendant having committed a Riot upon 

9 e the Perſon of Sir F. V. in his own Houſe, an In- 
* formation was brought againſt him; and he produced a Wit- 
e neſs to ſwear the Contents of a Leiter from the Proſecutor, 
* who depoſed it was the ſame Hand with another Letter which 
« had been admitted to be read as Evidence. 


« By Holt C. J. in the Caſe of a Decd loſt or burnt we will ad- 
* mit a Copy or Counterpart, or the Contents, to be given in Evi- 
« dence; but we never permit it, except it be proved that there 
Jas ſuch a Deed executed; now here the Witneſs cannot prove 
s this Letter written, for he never had ſeen the Proſecutor write, 
« and therefore it was diſallowed.” 


The King and Sir Thomas Culpepper, Mich. 8 U. 3. 


* 1 In an Information againſt Sir Thomas Culpepper, &c. 
e Riot upon the Perſon of Sit Francis Mythens in 
© his on Houſe; and for the Defendants a Letter of Sir Francis, 
& who was the Proſccutor, was admitted to be read; and then 
e they produced a Witneſs to ſwear the Contents of another 
Letter, which was denied, he never having ſeen Sir Francis 
„ write, but depoſed that it was the ſame Hand with the Letter 
« produced, non alocatur ; 1 * Holt Chief Juſtice, though in 
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ee the Caſe of a Deed loſt or burnt they would admit a Copy or 
& Counterpart, or the Contents, to be given in Evidence; yet 
« they never permitted it, except it be proved that there was ſuch 
« a Deed executed; but here the Witnels cannot prove the Letter 
« written, for he never had ſcen Sir Francis write; wherefore it 
ce was diſallowed, 


<& In this Caſe, per Holt Ch. J. a Defendant in Battery or Treſ- 
e paſs, Riot, c. ſhall be admitted to give Evidence, except Pro- 
4 ceſs be ſued againſt him, or he appear and plead, though not 
« Party to the Iſſue; in which Caſes he ſhall not be ſworn, if it 
ce appear upon the Trial that ſuch Evidence would have been 
« given againſt him, that it would have been a Queſtion to the 
« Jury if he be guilty or not, if the Jury had been charged with 
© him.” 


IV. The next Authority relied upon by the Court in deter- 
mining the preſent Queſtion was, the Caſe of the Earl of 7Tanker- 
ville in the Houle of Peers in 1758. 


This, like the Caſe of the Seven Biſhops, was a Queſtion con- 
cerning the Privilege of Peers, and not of any Member of the 
Houſe of Commons. The Houſe of Commons will not con- 
ſider themſelves to be bound by the Determinations of the Houſe 
of Peeis in relation to a Matter of Privilege. 


Cord Chief Juſtice Coke, in his 4th Inſtitute, Title Precedency, 
pag. 363. ſays, © If any Queſtion be moved in Parliament for Pri- 
„ vilege or Precedency of any Lord of Parliament, it is to be 
decided by the Lords of Parliament, in the Houſe of Lords, as 
* all Privileges and other Matter concerning the Lords Houſe of 

« Parliament 
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« Parliament are, as Privileges and other Matters concerning 
the Houſe of Commons arc by the Houſe of Commons to be 
decided. 


The Caſe of the Earl of Tankerville in 1758, as ſtated in the 
Journals of the Houſe of Peers, was an Information for Bribery, 
at the Relation of a private Perſon; and the Breach of Privilege 
complained of was for an Arreſt of the Perſon of a Peer, and for 
compelling him to give a Bail-bond during the actual Sitting of 
the Parliament, and this done without previouſly obtaining 
Leave of the Houſe for the doing ir. Mr. Willess Caſe differs 
materially from this of the Earl of Tanterville. Mr. Wilkes was 
taken into Cuſtody Eleven Days after the Parliament was pro- 
rogued, for a high Miſdemeanor againſt the King and his Go- 
vernment, committed by Mr. Willes after the Prorogation. 


Die Martis, 6 7 unit, 1758, 


Coop! * Complaint was made to the Houſe, That Beles Me- 
6 Fune, 1758. lengs, a Sheriffs Officer in the County of Bucks, did, 
on Friday the 26th Day of May laſt, during the 
Sitting of Parliament, atreſt the Earl of Tankervile, at his 
Houſe at Dorney, in the ſaid County, and obliged his Lordſhip 
to give Bail upon an Attachment iſſuing out of the Court of 
King's Bench, in Breach of his Lordſhip's Privilege, and the Pri- 
vilege of this Houſe; and that the ſaid Beles Melengs made the 
laid Arreſt, by the Direction of Thomas Sheppard, Under - Sheriff 
of the ſaid County, as appeared by a Letter to him from the ſaid 

Thomas Sheppard, which he delivered to the ſaid Earl: 
| And 
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And thereupon Thomas Eyre, Eſq; was called in, and examined 
upon Oath in relation to the Matter of the ſaid Complaint, and 
| verifying the ſame. 


Ordered, That the Scrjeant at Arms attending this Houſe, his 
Deputy or Deputies, do forthwith attach the Bodies of the ſaid 
Beles Melengs and Thomas Sheppard for their ſaid Offence, and 
keep them in ſafe Cuſtody till the further Order of this Houſe. 
And this ſhall be a ſufficient Warrant i in that Bchalf. | c 


To Richard Yephſon, Eſas Serjeant at 
Arms attcnding this Houſe, his De- 
puty or Deputies, andevery of them. 


Ordered, That the Bail- Bond executed by the ſaid Earl, and 
Thomas Eyre, Eſq; his Surety, be forthwith delivered up to his 
Lordſhip, in order to be cancelled. © 


Die Martis, 13 Funii, 1758. 

A Petition of Thomas Sheppard, Under- Sheriff for the County 
of Bucks, and of Beles Melengs, one of the Officers of the 
Sheriff of the ſame County, in Cuſtody of the Serjeantat Arms 
attending this Houſe for a Breach of Privilege in cauſing the Earl 
of Tankerville to be arreſted, was preſented and read, ſetting 
forth the Methods uſed to procure the Execution of the Writ 
againſt the ſaid Earl, and alledging Threats againſt the aid. She- 
riff if the ſaid Writ was not executed, it heing inſiſted on as the 
indiſpenſible Duty of the Sheriff to execute the ame, by which 
the Petitioner Sheppard was unfortunately drawn in to direct the 
Execution thereof; and praying that their Lordſhips, out of their 
great Goodneſs and Compaſſion, will be pleaſed. to take the 
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Caſe of the Petitioners into Conſideration, and from the Cir. 
cumſtances attending the ſame, be induced to pardon the Offence 
which they were inadvertently drawn to commit : 


And it being moved, That the Petitioners might be brought to 
* Bar To- morro w, in order to their being diſcharged: 


Ordered, That the ſaid N S, heppard and Beles Melengs 
be brought to the Bar of this Houſe To-morrow, in order to their 
being reprimanded, and Uiſcharged out of 8 paying their 
Fees. 


Di⸗ © OR Funii, 1758. 


Thomas Sheppard and Beles Melengs, in Cuſtody of the Ser- 
jeant at Arms attending this Houſe, for a Breach of Privilege in 
cauſing the Earl of Tankerville to be arreſted, were (according 
to Order) brought to the Bar, where they (upon their Knees) 
receiving a Reprimand from the Lord Keeper, were ordered to 
be diſcharged out of Cuſtody, paying their Fees. 


- And they were taken from the Bar. 


And the Houſe being informed, That they could give Evidence 
in relation to other Perſons being concerned in the ſaid Breach of 


Privilege : 


The Gaid Thomas Sheppard the Under-Sheriff, Middleton 
Howard his Agent in London, and the ſaid Beles Melengs, were 
ſeverally examined upon Oath in relation thereto : 


And 


L ] 

And it appearing upon the ſaid Examination, That Feremy 
Fi 55 Palmer, Clerk to Mr. Brookland, Attorney at Windſor, L 
Hercy, a Solicitor, and Charles Bowles, Eſq; were concerned in 
the ſaid Breach of Privilege, and cauſing the ſaid Earl to * 
arreſted during the Sitting of Parliament: | 


Ordered, That the Serjeant at Arms attending this Houſe, his 
Deputy or Deputies, do forthwith attach the Bodies of the ſaid 
Jeremy Fiſh Palmer, L. Hercy, and Charles Bowles, for their 
ſaid Offence, and keep them in ſafe Cuſtody till the further Or- 
der of this Houſe. —And this ſhall be a ſufficient Warrant in 
that Behalf. | 

- To Richard Fephſon, Eſq; Serjeant at 
Arms attending this Houſe, his De- 
puty or Deputies, and every of them, 


It does not appear from the Journal, that the iſſuing a Capzas 
againſt a Peer in 4 criminal Information was complained of, or 
cenſured by the Houſe of Peers, in this Caſe of the Earl of 7. an- 
ker ville. — The Matter was afterwards n and nothing 


afterwards done upon it. 


V. The next thing relied upon in Mr. Wilkess Caſe, was the 
Statutes of the 12 & 13 W. 3. c. 3. and the 2 & 3 Anng, c. 18. 
——Theſe Statutes relate intirely to Civil Suits between Subject 
and Subject, and do not extend to the King's Suits, or to criminal 
Proſecutions by Information or otherwiſe; and if any Inference 
may be drawn from them, they rather prove that Privilege was 
underſtood not to hold in thoſe Caſes againſt the Crown and the 


Publick. 
The 


1 (4 ] 
the next Authority was a Caſe in the Star:Chamber, of Sir 
Baptift Hicks, reported in Hobbart and NG e 

| Hlickss Caſe. P. 16 Jac. 1. 


Hobbart, One ſent a Letter (cloſed and ſealed 10 Sir Baptif 

n Hicks, which was ſo delivered to his Hands, contain- 
tc ing many deſpightful Scandals delivered ironice, as ſaying, You 
ce will not play the Jew nor the Hypocrite, and in that ſort taunt- 
<« ing him for an Alms-houſc and certain good Works that he had 
« done; all which he charged him to do for 'Vain-glory. Where- 
« upon Sir Baptiſt Hicks ſued him in the Star-Chamber ; and 
now upon the Hearing it was reſolved, that though it were not 
% proved that the Defendant had any way . publ;ſbed it, yet the 
«© Court would hold Plea of it, and ſo did, and fined the De- 
cc fendant, and ſentenced him to wear Papers, and to make his. 
“ Submiſſion to Sir Baptiſt Hicks in Cheapſide; yet an Action of 
« the Caſc will not lic in that Caſe for want of Publication; but 
c the King and Commonwealth are intereſted in it, becauſe it is 
* a Proyocation to a Challenge and breach of the Peace.” 


Paſche 16 Fac. 
Sir Baptiſt Hickes's Caſe in the Star-Chamber. 


Popham's Rep. Sir Baptiſt Hickes having done divers logs and 
; wut hai charitable Acts, to wit, had founded at Camden in 
ce Gloucefterſpire an Hoſpital for Twelve poor and impotent 
« Men and Women, and had made in the ſame Town a new Bell 
te tuncable to others, a new Pulpit, and adorned it with a 
« Cuſhion and Cloth, and had beſtowed Coſt on the Seſſions- 
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houſe in Middleſex, Cc. one Auſtin Garret, a Copyholder of 
his Manor of Camden, out of private Malice, had framed and 
writ a malicious and invective Letter to him in which in an 
ironical and deriding Manner he ſaid, that the ſaid Si r Baptiſt 
had done thoſe charitable Works, as the proud Phariſee, for 
Vain- glory and Oſtentation, and to have popular Applauſe, 
and further in opprobrious Manner taxed him with divers other 
unlawful Acts: And it was reſolved by the Court, that for ſuch 


private Letters an Action upon the Caſe doth not lie at common 


Law, for he cannot prove his Caſe, to wit, the publiſhing of it. 
But becauſe it tends to the Breach of the Peace it is puniſhable in 
this Court, and the rather in this Caſe, becauſe it tends to a pub- 
lick Wrong ; for if it ſnould be unpuniſhed, it would not only deter 
and diſcourage Sir Baptiſt from doing ſuch good Acts, but other 
Men alſo who are well diſpoſed in ſuch Caſes ; and therefore (as 
the Arch-biſhop obſerved) this was a Wrong, 1. To Piety, in 
reſpe& of the Coſt beſtowed on the Church. 2. To Charity, in 
regard of the Hoſpital. 3. To Juſtice, in conſideration of the 
Scſlions-houſe; and theſe Things were the more commendable 
in Sir Bapti/#, becauſe he did them in his Life-time : For as 
Mountague Chief Juſtice obſerved, they who do ſuch Acts 
by their Will, do ſhew that they have no Will to do them, 
for they cannot keep their Goods any longer. And he only took 
a Diverſity where ſuch a Letter concerns publick Matter as they 
did, or R. in which Caſe it is not puniſhable. 


*© But the Lord Coke ſaid, that it was the Opinion of the Judges 
in the Lord Treaſurer's Caſe, when he was Attorney, that ſuch 
a private Letter was puniſhable in this Court, and thereupon 
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he had Inſiructions to exhibit an Information, but the Lord 
* Treaſurer jacens in extremis was content to pardon him; and 
© fo it was reſolved between Wooton and Edwards: And Sir 
% Francis Bacon Lord Chancellor ſaid, that the Reaſon why ſuch 
* a private Letter ſhall be puniſhed, is, becauſe that it in a man- 
* ner enforceth the Party to whom the Letter is directed to pub. 
e liſh it by his Friends to have their Advice, and for fear that 
e the other Party would publiſh it, ſo that this compulſary Pub- 
<* lication ſhall be deemed a Publication in the Delinquent; and 
* in this Caſe the Party was fined at 500 J. 


The next Caſe relied upon was, that of the King againſt Sum- 
mers, Mich. Term, 16 Car. 2. in the King's Bench, reported 
in 1 Leu. 139. which was cited to prove that a ſcandalous Letter 
was not a Breach of the Peace, but only tending to a Breach of. 
the Peace. | e 


1 Lev. 139. Dominus Rex verſus Summers & Summers. 


<< Error dun Judgment ſur Indictment pur Recitant un Libel- 

* lous Letter Scandalous a Melliſh, al un Feme que il intend a 
« Maricr, devant les Juſtices de Peace al Guildhall, Et les Er. 
“ rors aſſigne. 1. Que ceo ne fuit que un private Letter et ne 
** my puniable per Indictment. 2. Si ſoit, uncore nient devant 
« Fuſlices de Peace mes Commiſſioners de Oyer et Ferminer, 
c que ont parols en leur Commiſſion de propalationibus ver- 
* boram. Et pur ambideux Cauſes. Hide Cheife Juſtice; al 
primes teigne cco erroneous. - Mes, en Trin. Term. apres, 
Hide eſteaut mort. Twiſden, Keeling & Windham teigne 
ceo indictable quia tend al Breach del Peace, et devaut Juſ- 
| . | 3 « tices 
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ee tices del Peace, cibien come devaut Juſtices de Oyer & Ter- 
«< miner.” 


The Concluſion from theſe Authorities is, that the writ- 
ing of a private Libel is not a Breach- of the Peace, but only 
an Act tending to a Breach of the Peace; and that therefore a 
Libeller is not liable to be called upon to give Surety of the 
Peace, and if he was it would: be nugatory; for if he wrote a 
ſccond Libel, it would not be a Forfciture of his Recognizance 
but ſuppoſing a private Libel is not a Breach of the Peace, is it 
a Conſequence that a publick Libel againſt the King and his Go- 
vernment is not? 


In Anſwer to this kind of Reaſoning; I ſhall tranſcribe 
what was ſaid by the preſent Earl of Hardwick, when Attor- 
ney. General, in the Caſe of the King againſt Curl, 1 Geo. 2. 
on an Information in the Court of King's Bench, for publiſhing 
an obſcene Book; reported-in Sir John Strange Reports, Vol. II. 


p. 708, 709. 


Mr. Att. Gen. What 1 inſt upon is, that this is an Offence 
« at common Law, as it tends to corrupt the Morals of the King $ 
Subjects, and is againſt the Peace of he. King. 


“ Peace includes good Order and Government, and that Peace 
E may be broken in many Inſtances without an actual Force. 


« If i it be an Act againſt. he Conſtitution or Won Govern=- 
of ment. | 


2, If it be againſt Religion. And. 


3- If againſt Morality.” 
£ Hawtins;. 
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Hawkins, in his Pleas of the Crown, Part I. Pag. 126. ſays, 
<< Surety of the Peace is taken againſt the Breach of the Peace 
«c before it happens” 


Can any Thing appear more abſurd, than that a Member of 
Parliament may be impriſoned for Want of Surety againſt his 
breaking the Peace before it happens? and that when he hath 
actually broke the Peace, he is not liable to be arreſted or to be 


brought to Juſlice for it? 


VI. The Reſolution of the Houſe of Commons in 1675, in 
relation to Privilege. is expreſs that it does not extend to the 
Caſes of Treaſon, Felony, and Breach of the Peace. Breaches 
of the Privileges of cither Houſe of Parliament, or of their Mem- 
bers, ate generally taken up, like other Matters of Privilege and 
Elections, with Spirit, and frequently treated with Warmth ; 
and. if Reſolutions carrying apparent Contradiction or Difficulty 
with them were to be found on the Journals in one Caſe as in the 
other, it would not be to be wondered at. The greateſt Sticklers 
for Privilege have not always becn the Perſons the moſt knowing 
and moſt converſant in the true Origin and Extent of it, or ani- 
' mated with the juſteſt Notions of the Liberties of the Subject at 
large.—Let the Reader conſult Mr. Auchetell Grey on the Subject 
of Dcbates concerning Privilege, and he will readily ſubſcribe to 
this Opinion. In a Caſe thus circumſtanced, or perhaps in any 
other, it is not the Office of a Court of common Law, by Im- 
plication or Conſtruction, to vary, alter, or explain away the 
Meaning of a Reſolution of the Houſe of Commons, or to ſay 
that, although the Words of the Reſolution are general Breach 
of the Peace, yet the Houſe of Commons did not thereby mean 
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to include all Breaches of the Peace in general, but only ſuch 
as require the Offender to give Security of the Peace in par- 
ticular. By the Words Treaſon, Felony, and Breach of the 
Peace, it is not impoſſible they might intend, under the Ex- 
pteſſion Breach of the Peace, to include all Offences at common 
Law leſs than Felony, which amount to a Breach of the 


Peace. 


In the Statute of the 8 Hen. 6. c. 10. relating to the 
iſſuing the Capias in criminal Suits, previous to the Exigent, in 
order to the proceeding to Outlawry, the Suits are deſcribed to 
be Indictments or Appeals in Caſes of Treaſon, Felony, and 
Treſpaſs 3 it was never doubted but that the Words or Treſpaſs 
included all Inditments for Crimes of a ſuperior Nature between 


that and Felony. 


Lord Ch. J. Coke, in his 4 Inſt. Tit. Lex & Conſue- er 4 Inſt, 
tudo Parliament i, lays it down as a Rule “ that ke 
« Judges ought not to give any Opinion of Matter of Parlia- 
« ment, becauſe it is not to be decided by the common Laws, 
e but ſecundum Legem & Conſuetudinem Parliamenti : And 
* ſo the Judges in divers Parliaments have confeſſed,” 


la Thorpe's Caſc, ſet forth in the Parliament-Roll of the 31 
H. 6. Ne 26, 27, 28. publiſhed in Prynne's 4th Part of his 
Regiſter of Parliamentary Writs, p. 678. the Queſtion was, 
Whether Thorpe, who was then Speaker of the Houſe of Commons, 
was intitled to Privilege, and to be diſcharged out of Execution on 
an Action of Treſpaſs—the' Treſpaſs having been committed 


ſince the Beginning of the then preſent Parliament, and the 
| | * | Judgment 
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Judgment and Execution obtained during an Adjournment of the 
ſaid Parliament? The Lords in Parliament ſtated the Queſtion 
to the Judges, and asked of them whether Thorpe ought to be 
delivered from Priſon by force and' virtue of the Privilege of 
Parliament or no ? | 


* To which Queſtion the Chief Juſtice, in the Name of a// the 
ce Judges, after Communication and mature Deliberation had 
ce among them, anſwered and ſaid, That they ought not to 
« anſwer to that Queſtion, for it hath not been uſed afore-time 
* that the Judges ſhould in any wiſc determine the Privileges of 
* this high Court of Parliament.” 


There are however ſeveral Exceptions to this Rule —parti- 
cularly in the Caſe of Writs of Privilege, the Judges of the 
Common Law have by an expreſs Clauſe in the Writ A ita e, 
been under a Neceſſity to determine what was and what was 
not the Privilege of Parliament; they have been obliged to do 
the ſame on the Conſtruction of the modern Laws relating to 
Proceedings againſt privileged Perſons in civil Suits. 


VII. In determining the preſent Queſtion concerning Mr. 
Wilkes, the Court of Common Pleas ſeem not to have attended 
to the Difference there is between the Privilege of Peers and 
that of Members of the Houſe of Commons, or between cr5- 
minal and cuil Proſecutions; but ſeem to have held, that Privi- 
lege was equally, and in all Caſes, applicable to both. 


It will not be queſtioned, that the Privilege of the Members of 


the Houſe of Commons is a meer Pons Privilege, and was 
© originally 
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originally confined to perſonal Actions and Suits brought 2 
them and their Servants only. 


The Claim of Privilege, demanded by the Commons is the | 
5 H. 4. as belonging to the Lords, Knights, Citizens, and Bur- | 
geſſes coming to Parliament, their People and Servants, is in 
theſe Words, Que ne devoient pur aſtun Dette, Account, Treſ- 
paſs, ou autre Contract quecongue eſtre arreſtuz ou en aucune 
Manere empriſonez, during their coming to, ſtaying at, and re- 
turning home from, Parliament. 


The King's Anſwer to this Petition was, That there was al- 
ready a ſufficient Remedy in the Caſe. The whole Record is 
printed in Prynne's 4th Part of his Regiſter of ms 
1 p- 722. | 


The Commons Claim of Privilege, in the 17 Ed. 4. is confined 
to Civil or perſonal Suits. 


The Declaration of the Houſe of Commons in 1675, and all 
the Acts of Parliament which have been ſince made relating to 
Privilege, took their Riſe from the Claim or Abuſe of Privilege 
in civil Suits between Subject and Subject only: And if this Pri- 

vilege had been underſtood to extend to all criminal Proſecutions, 

except for Treaſon and Felony, and Surety of the Peace, no good 

Reaſon can be aſſigned why it ſhould not have been plainly ſo ex- 
| preſſed in the Records and Journals of Parliament. 


TheCommonsReſolution in 1675 relating to Privilege is in theſe 
Words : © That by the Laws and Uſage of Parliament, Privilege. 
<. of Parliament belongs to every Member of the Houſe of Com- 
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ec mons, in all Caſes except Treaſon, Felony, and Breach of the 
Peace, which hath often been declared in Parliament, without 
* any Exception of Appeals before the Lords.” The Proceed- 
ings in the Journals, which lead this Reſolution, are Printed ir in 


the Appendix, Ne 5. 


VIII. In 1626, the Earl of Arundel! was hai to the 
Tower during the actual Sitting of the Parliament, for a Miſde- 
meanor perſonal to the King; and the Houſe of Peers, upon 
that Occaſion, came to the following Reſolution: 


That the Privilege of this Houſe is, That no 
Lord of Parliament, ſitting the Parliament, or 
within the uſual Time of Privilege of Parliament, 
is to be impriſoned or detained, without Sentence or Order of 
the Houſe, unleſs it be for Ane Felony, or for refuſing to 


give Security for the Peace. 


Mr. Prynne, in the 4th Part of his Regiſter of Parliament 
Writs, Page 7e1, hath publiſhed from the Parliament Roll the 
Caſe of Hugo le Deſpenſer the younger, then a Peer of the 
Realm, for ſtriking Fob» de Ros, another Peer, or Knight of 
the Parliament, who gave him ill Language, and offered to ſtrike 
him in the Parliament, An. 9 Ed. 2. for which they were both 
committed to the Marſbalſea.—: The Entry is, Et quia premiſſa 
eomm ſa ridentur in lefionem Pacis, &c. Ideo committitur 


Mareſcallo quouſque, &c. . 
Mr. Selden, in his Treatiſe of the Privilege of the Baronage of 
England, expreſſes himſelf as follows, Ch. 10. Title—No Pro- 


ceſs in civil Actions to be awarded againſt the Body of a Baron : 
60 No 


Lords Journal, 
18 April 1626, 
pag. 230. 


rw: 1 


« No Baron of the Parliament or Baroneſs is to be arreſted by 
« a Capias upon Action of Debt, Account, Treſpaſs, or the 
&« like, but they are to be diſtrained only, and pay Iſſues returned 
« for an Appearance. The Reaſon of this was anciently, be- 
« cauſe the Capzas in ſuch Caſes goes out only upon 1hz/ habet, 
« returned by the Sheriff, which could not be for a Baron, who 
« was ever to be ſuppoſed to be ſeiſed of his Barony, by which 
© he might be diſtrained and loſe Iſſues. Although the Rea- 
« ſon fails now in thoſe that have not more than the Names 
« alone of their Baronies, yet the ſame Law ſtill remains, but this. 
<« js limited to Actions between Party and Party; for in Caſes 
c of Reſcues; Felonies, or the like, where the Offence is imme- 
<« diately to the King, a Capzas lies againſt a Baron of the Parlia- 
4 ment (þ),” 1 


Lord Chief J. Hale, in his Hiſtory of the Pleas of the Crown; 
Vol. II. p. 199. expreſſes himſelf thus: 


II. © Againſt whom Proceſs of Outlawry ſhall iſſue upon 
« an Indictment. 


& Altho' in civil Actions between Party. and Party regularly. 
« a Capias or Exigent lies not againſt a Lord of Parliament of: 
England, whether ſecular or eccleſiaſtical, yet in cale of an 
« Inditment for Treaſon or Felony, yea, or but for a'Treſ- 
ce. paſs vi & armis, as an Aſſault or Riot, Proceſs of Out- 
« lawry ſhall iſſue againſt a Peer of the Realm, for the Suit is 
« for. the King, and the Offence. is a Contempt againſt him: 
And therefore, if a Reſcue be returned againſt a Peer, 1 H. 


() Selden, Vol. III. p. 1546. 
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& 5. or if a Peer of Parliament be convict of a Diſſeiſin with 
« Force, H. 32 Eliz. B. R. Croke, nu. 9. Lord Stafford's 
„ Caſe (i), or denies his Deed, and it be found againſt him, M. 
« 38 & 39 Elis. B. R. Croke, u. 26. the Earl of Lincoln's 
« Caſe (&), a Capias pro Fine and Exigent ſhall iſſue, for the 
© King is to have a Fine; and the ſame Reaſon is upon an 
&« Indictment of Treſpaſs or Riot, and much more in the Caſe 
« of Felony.” 


IX. In the Year 1625, 1 Car. 1. the Lords, after ſerious De. 
bate of the Privilege of Parliament, ordered and declared, That 
none. are to be privileged againſt any Statute of Recuſancy. 
[Lords Journal, p. 67.] 


15 Dec. 1640. upon the Complaint of the Lord Viſcount 
Mowntague, that his Lordſhip and divers other Peers were in- 
dicted for Recuſancy, vow fitting the Parliament, the Lords ordered 
that Lord Viſcount Montague and the reſt of the Peers ſhould 
enjoy and be allowed their Privilege of Parliament as Peers of 
this Realm, and that the faid Indictment ſo proſecuted againſt 
them as aforeſaid ſhould be ſtopped during the Continuance of 
che Parliament, and the Time of Privilege of the ſame. [Lords 
Journ, p. roo.]' * 


In the Year 1641 the Houſe of Cowes, and, as 
appears by the following Tranſcript from their Journals, oppoſed 
Hi Ange Privilege did not extend to Indictments for Of- 
fences done out of n, or to Crimes againſt the Pub- 
lick. 


(5) Cre. Blix, x70. 0 Cre. Blix, $03- 
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Die Martis, 17% Auguſti 1641, poſt Meridien. 
« Mr. Holles, Sir Philip Stapleton, Sir Fohn Commons Journ. 


Colpeper, Mr. Greene, Mr. Strode, Sit Edward . 
Hungerford, Mr. Morley, Sir Henry Milmy, Sit Malter 


Earle, Sir John Clatworthy, Sir William Armyn, Sir Ar- 


thur Haſlerigg, Mr. Eym. 


“This Committee is to prepare Heads for a Conference with 
the Lords, concerning the diſarming of Recuſants. 


« Mr. Pym reports from the Committee appointed to pre- 
pare Heads for a Conference to be deſired with the Lords con- 
cernin 8 the Proceedings againſt Recuſants. 


« The Firſt Head agreed upon is this ; That, becauſe former 
Directions about the diſarming and convicting of Recuſants 
have been fruſtrated, therefore to deſire the Lords, that Com- 
miſſioners or Committees may be forthwith ſent into the 
Counties of moſt Danger (as. Yorkſhire, Lancaſhire, and other 
Counties) authorized by Ordinance of Parliament, to ſce that. 


the Papiſts be diſarmed in thoſe Counties, and that they may, 


have Power to examine where the Defect hath been, that the 
diſarming and convicting of them hath not been put in Execu- 
tion, and to enquire the Cauſe thereof. 


“Next to let the Lords underſtand, that the Conviction of di- 
vers Recuſants have been hindered. under Pretence of Privilege 
of Parliament from their Lordſhips; and to declare unto their 


Lord ſhips that the of this Houſe is, that no Privilege 
ay © of 


— 


„ 


4 of Parliament ought | to be allowed i in this Caſe, for theſe Rex 


*© ſons: 


« Iſt, Privilege of 1 is not to be allowed in Caſe of 
N Peace, if the Peace be requited. 


& 24d. It is not to be allowed againſt any Indictment for any 
« Thing done out of Parliament. 


= 3d. Ir is not to be allowed in cafe of Publick Service for 
« the Commonwealth, for that it muſt not be uſed for the 
** Danger of the Commonwealth. 


4 Ath. It is in the Power of the Parliament, and 4th not bind 
& the Parliament itfelf; ſo that their. Lordſhips may withdraw 
<« their own Privilege as they ſee Cauſe, and therefore to de- 
ce clare, that in theſe Two Caſes, of diſarming of Recuſants 
* and convicting of them, no Privilege of Parliament ought to 
< be allowed.” 


The Lords agreed to the Diſarming of Recuſants, as well Peers 
as others; but gave no Anſwer to the above Propoſitions of the. 
Commons concerning Privilege. 


In 1666, when Popery was . more | faſhionable, the: 
Houſe of Peers upon Signification, 


Die Veneris 1 Die Febr. 1666. 


"ROY Gr Upon Signification to this Honfe that the 
any ett 218 Right Honourable Marmaduke Lord Langdale, 
250 ** of this Realm, is indicted for Recuſancy, now ſitting 

« the 


( 2 

& the Parliament, which this high Court conceives to be con- 
te trary to the Rights and Privileges of the Peers of this Realm 
« and Lords of Parliament, after Conſideration had thereof, It 
cc js ordered by the Lords Spiritual and Temporal in this High 
te Court of Parliament aſſembled, that the Lord Langdale and 
* all other Members of this Houſe, alſo their Wives, Chil- 
Aren, and menial Servants, and all Widows of Peers ſhall 
be and are freed and diſcharged from any ſuch Indictments 
as aforeſaid; and that ſuch Indictments againſt any of the 
e Parties ſhall be forthwith brought into the King's Bench by a 
Certiorari, and the King's Attorney ſhall enter a Noli proſequi 
© upon the ſame, that thereby they the ſaid Lords of Parliament, 
„ their Wives, Children, and Servants, and Widows aforeſaid 
© may enjoy the Privilege of this Houſe, both during the Time 
< of this Seſſion of Parliament, and for the Space of Twenty 
« Days after the End of the ſame. 


Die Mercurii, 11 Die Febr. 167 3. 


« Upon Report made by the Lord Privy-Seal Lords Journal, 
© from the Lords Committees appointed to con- * 
« ſider the Privileges of the Peers of England, that their Lord- 
ce ſhips having conſidered the Matter referred to them how far 
e the Sons of Peers may have Privilege of Parliament, are of Opi- 
e nion that Peers Children being under Age, unmarried, and 
et living in their Fathers Houſes, ought to have the Privi- 
© lege of Parliament from Indictments and Proſecutions for 
* Recuſancy. 


P « Ordered, | 


L 381 
«Ordered, That this Houſe agrees with the Committee in 
the faid Vote.” | 


£ X. Privilexe of the Members of the Houſe of Commons hath 
been univerſally underſtood not to extend to Proceedings for Re- 
covery of the King's Debts. 


Mr. Thomas Fitzherbert, 35 Eliz. was taken in Execution 
after his EleQion, but before the Return, upon a Capias Utlaga- 
tum after Judgment, for 1400 J. at the Queen's Suit.—The 
Houſe, after conſulting with all the Judges, denied him Privilege. 
LPrynne Breu. Par. part 4. p. 646. ] The Determination of the 
Houle is thus expreſſed in Sir Simon Deus Journal [page 518. | 


« The Judgment of the Houſe was, That Thomas Fit g- 
* Herbert was, by his Election, a Member thereof; yet that he 
4 ought not to have Privilege in Three Reſpects. Firſt, becauſe 
„ he was taken in Execution before the Return of the Indenture 
fort his Election: Secondly, becauſe he had been outlawed at 
« the Queen's Suit, and was now taken in Execution for her 
« Majeſty's Debt: Thirdly and laſtly, in regard that he was 
« ſo taken by the Sheriff, neither /edenie Parliamento, nor 
© eundo, nor redeundo. 


The Exchequer Proceſs, which iſſues twice a Year to every 
Sheriff in England for levying the King's Debts, uſually called the 
Long or Prerogative Writ, commands the Sheriff, in caſe the Goods 
and Chattels, Lands and Tenements, of the Debtors ſhall not be 
2 then the Sheriff is not to omit for any Liberty, but is to 
take 


ff -& 7] 


take the Bodies of all ſuch Debtors (except Peers and Peereſſes) and 
keep them in Priſon until Payment, When the Writ was in Latin 
the Exception was (Magnat' Dominis et Dominabus exceptis) 
Vernon's Conſiderations on the Exchequer, printed in 1642, 
page 18. 


XI. The Earl of Scarſdalèe and Lord Duplin, who in the Year 
1715 had been committed to the Tower on Suſpicion of Trea- 
ſon or treaſonable Practices, on their being brought up by 
Habeas Corpus, were held to Bail by Mr. Juſtice Price; what he 
did was held and declared to be Law by the other Judges. 


The King againſt Lord Scarſdale and Lord Duplin. 


Trin. 2d Geo. 1. B. R. 


ce Theſe Lords having been committed to the 4 af s Abridgment, 
ol. III. Title Bail 
Tower by my Lord Townſend, one of the in criminal Caſes. p. 
« Secrc:arics of State, for treafonable Practices 53+ 
* againſt the Government, upon the late Suſpenſion of the Hab. 
% Corp. Act, which being expired upon the 24th Day of May laſt, 
* they applied upon the 26th Day of May to Mr. Baron Price at his 
«© Chambers for an Hab. Corp. according to the 31 Car. 2. c. 2. 
« which being granted, and they (being brought up to him from 
*« the Tower) did infiſt upon their Privilege, as Peers, to be diſ- 
&« charged py Peer not being required to give Bail for a Miſde- 
” meanor; but the Judge being of an Opinion that they ought 
* to give Bail, elſe he could not diſcharge them, they waved 
« their Claim of Privilege, and entered into Recognizances 


40 (with Bail) to appear at B. R. the Firſt Day of this Term, which 


cc 


was 
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1 was upon the Firſt of June, and they appearing accordingly, it was 
© moved by their Counſel that they might be diſcharged, and not 
e continued upon their Recognizance till the laſt Day of the 
Term; and my Lord Marlborough's Caſe in the Houſe of 
© Lords was quoted, but it was refuſcd by the Court; and 
= Parker, Ch. J. faid, that the Court could not take Notice of 
© what they were committed for; that they had nothing be- 
jp fore them but the Recognizance, and they could not take 
« Notice of the Warrant of Commitment, or for what they ſtood | 
< committed, and that the Lords muſt be continued upon their 
ce Recognizance till the laſt Day of the Term, according to the 
\& Courſe of the Court, the whole Term being in Law accounted 
« for as one Day. The ſame Day (theſe Lords going immediately 
* into the Houſe of Peers) Debates aroſe upon this Matter, and 
t the Opinion of the Judges then preſent being (as it was de- 
4% livercd by the Ch. J. King) that Baron Price and the Court | 
& had done their Duty, and that the Judge was obliged to take 
« Bail upon the Hab. Corp. Act, and ought not to have diſcharged 
« the ſaid Peers; but this Debate being adjourned to inſpect 
ec their Journals for Precedents, &c. upon the 4th of June the 
« Court of B. R. was again moved to diſcharge this Recognizance, 
4 to which Mr. Attorney General conſented, ſaying, he had re- 
c ceived his Majcſty's Command to conſent to the * of 


« the ſaid Recognizance, Cc. 


The Entries relating to this e in the Journals of the Houſe 
of Peers arc © follow: . | 7 


Die 
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Die Veneris 19 Junii, 1716. 


Notice being given to the Houſe that the Earl of Scarſadale 
and the Lord Hay, who had been committed purſuant to the 


Conſent of this Houſe, on Suſpicion of Treaſon or treaſonable 


Practices, were now under Bail in the King's Bench: 


© And the Houſe being thereupon moved that the Proceedings 
in the Journal in the Year 1692, in relation to the Complaint 
of the Earl of Huntingdon and other Lords, being under 
Bail in the King's Bench upon Warrants of Commitment of 
High Treaſon, might be read : | 


« The Earl of Scar/dale acquainted the Houſe, That he having 
been committed to the Tower by Warrant as aboye- mentioned, 
and lately bailed, did this Day appear in the Court of King's 


Bench, and there moved for Diſcharge of the ſaid Bail, the 
Court refuſed to diſcharge the ſame, the Attorney General not 


being there. 


Then the Proceedings in the Journal in the Caſe of the Com- 


4 plaint above-mentioned being read, 


It was moved, that the Judge who took the ſaid Bail might 


- acquaint the Houſe with the Fact, and the Grounds and Reaſons 
of taking ſuch Bail. 


« And thereupon Mr. Baron Price was heard touching the 


ſame, as were alſo ſome other of the Judges heard in relation 


to the Matter of bailing of Priſoners. 


« Then the ſtanding Order of this Houſe concerning the Com- 


mitment of Peers being read, 
«© Andi 


cc 


cc 


Cc 


cc 


cc 
cc 
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And a Debate ariſing touching the Matters afore-mentioned, 


It was propoſed, that the Conſideration of the ſubject Matter 
thereof be referred to the Committee for Privileges to meet 
To-morrow Morning. | 


And it being propoſed that the Committee meet on Monday 


© next. 


The Queſtion was put, that the Committee for Privileges 
do take the ſubject Matter of the ſaid Debate into their Con- 
ſideration on Monday next, at Eleven of the Clock. 


cc It was reſolved in the Affirmative. 


% Ordered, That the Committee for Privileges do take the ſub- 
je& Matter of the Debate above-mentioned into their Con- 
ſideration on Monday next, at Eleven of the Clock, and report 
to the Houſe.” 


Die Lune 4 Funii, 1716. 


e The Earl of Clarendon reported from the Lords Committees 
to whom the Conſideration of the ſubject Matter of the De- 
bate ariſing on Friday laſt, touching the Earl of Scar ſdale and 
the Lord Hay being under Bail in the King's Bench, was re- 
ferred as follows, Vis. . 


« That the Committee having been informed by one of the 
faid Lords concerned, That the Attorney General had this 
Morning acquainted the ſaid Court of King's Bench by his 
Majeſty's Command, that it was his Majeſty's Pleaſure the 

| cc Bail 


TT RT 
<« Bail given by the ſaid Lords ſhould be diſcharged, the ſame 
* was diſcharged. Accordingly the Committee therefore offer 


„ it to the Conſideration of the Houſe whether they ſhould 
“ proceed in the Matter to them referred. 


*© Ordered, That the ſaid Committee be diſcharged ſrom pro. 
« ceeding any further in relation to the ſaid Matter to them re- 
ce ferred.“ 


The Author will here for the preſent cloſe what he hath to 
offer on the Determination of the Court of Common Pleas for 
diſcharging Mr. Willes, with obſerving, 1. That Privilege hath 
been always conſidered to be a Conceſſion of ſomething againſt 
Law or common Right, and is therefore to be conſtrued ſtrictly 
againſt the Perſon claiming it. 


2. That it is difficult to believe, that both or either Houſe 
of Parliament ever did or ever will avow, that the Law- 
makers in each - Houſe and their Servants ſhall, for Seven or 
more Months in every Year, be the privileged or licenſed Law- 
breakers, who may during all that Time, with Impunity, counter- 
act, in a long Liſt of Inſtances, every Law and Rule of Decency 
and good Order, which every other Subject is bound to obſerve 
at his Peril towards the King and his Laws, without their be- 
ing amenable or reſponſible for their Offences in the King's uſual 
Courts of Juſtice, either in or out of Parliament. | 


3. That, while theſe privileged Law-breakers are thus protected 
from being called to anſwer for any ſuppoſed Offences they are 
charged to have committed, they ate nevertheleſs to be at Liberty 


to worry and harraſs any of their Fellow- ſubjects, by as many 
2 frivolous, 


4 
| 
: 
' 
| 
! 
j 
| 


Opinions of the Four learned and reverend Judges whoconcurred 
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-frivolous, expenſive, and vexatious Suits, as their Malice or Folly 


may induce them to commence for any real or ſuppoſed Injury 
* may ſuggeſt to have received tp unprivileged Subjects. 


4. Former Times were Strangers to Doarines and Opinions of 
this Sort that they are neu, and were not, till upon the late 
Occaſion, underſtood to be the Law of the Land, appears by the 
Surprize, the Alarm, and Aſtoniſnment, with which the late 


Determination for diſcharging Mr. //7/zes from his Commitment 


hath affected the ſenſible Part of the Community, more parti- 


cularly thoſe acquainted with Order, and whoſe Studies and 
Situation render them converſant with Queſtions of this Nature. 


In handling a Subject of this great Magnitude, in which the 
Liberties of the Members of the Houſe of Commons, their Fol- 
lowers and Servants, on one Side, and of every other of the King's 
Subjects at large on the other, are conſequentially intereſted and 
concerned, it was neceſſary for the Author to treat the Argu- 
ments on which the Determination in Queſtion was founded with 
Freedom; it was what he and every Subject in Great Britain 
was intitled to do. In doing this, he hath endeavoured to 
conduct his Inquiry with Temper, Candour, and fair Argument. 
Whether he hath or hath not done fo, the Publick will judge; which, 
that they might be enabled to do with Preciſion, was his Reaſon for 
publiſhing his Authorities at large, rather than referring for them 
to a Variety of Collections in Print or MS. not in the Hands of 
every Reader. The Author flatters himſelf he hath at the Game 
Time preſerved that Decency and Reſpect to the Perſons and 


in 


16 


in diſcharging Mr. Milles that is due to their high Stations and 
Abilities. If any of the Reaſonings or Authorities made uſe of 
by the Author ſhall be ſo fortunate as to place the preſent 
Queſtion in a different Light from what it appeared in on the Ar- 
gument at the Bar, inſtead of their being diſpleaſed with him for 
the Performance, it will rather conciliate to him their Good- 
will and Eſteem, they having, he is aſſured in their determining 
the preſent Queſtion, had nothing in view, or in their Wiſh, 
but Truth and found Judgment. 


R APPENDIX 


rr — eee needs eee eee eee abs 
Ll 


APPENDIX 


Adhuc Placita coram Baronibus de Scaccario apud Weſtm. de No]. 
Termino Sanctæ Trinitatis Anno Regni Regis Edwardi poſt 
Conqueſtum Anglia Quarti, Decimo Sexto, Rot. 18. 


— quod Johannes Tayllor jun' de Civi- Deren 
tate Exon in Com' præd Merchant qui tam pro 

Domino Rege quam pro ſeipſo ſequirar ven coram Baronibus hujus 
Scaccarii duodecimo die Julii hoc termino in propria perſona ſua 
ct ſacrum'” præſtitit corporale quod licet in ſtatuto parliamento 
Domini H. nuper de facto et non de jure Regis Ang! ſexti anno 
regni ſui viceſimo apud Weſtm' tent” edito inter cetera pro coi” 
utilitate regni Ang! ordinatum & ſtabilitum exiſtat quod nullus 
Cuſtumar* neque Contrarotlator Cuſtumarum Clerici Cuſtum* 
Deputat* ſeu Miniftri nec corum ſervientes vel factores neque 
Scrutarores Contrarotlat” aut Superviſores Scrutinorum neque 
eorum Clerici Deputati Miniſtri aut factores habeant aliquas Naves 
de ſais propriis nec ement aut vendent per viam aut colorem 
Mercandis nec eos intromittent de frectagio Navium aut habeant 
ſive occupent aliquas Wharvas neque Keyas aut teneant aliqua 
Hoſpitia ſive Tabulas vel ſint factores five attorn* pro aliquo 
Mercatore indigena vel alienigena nec ſint Hoſpites alicui Mer- 


catori alienigene ſub pœna quadraginta librarum Domino Regi 
forisfaciend” . 
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+ forisfaciend' tocies quocics ipſi fecerint e contrario. Scilt' una 
medictate hujuſmodi quadraginta librarum Domino Regi et 
altera medietate inde ill qui proſequi voluit in hujuſmodi caſu 
verſus aliquem talem contrm' facientem prout in eodem ſtatuto 
plenius continetur Quidem tamen Magiſt Johes Attewylle de 
Exon in Com prædicto Clericus & Deputatus Nichi' Heyneſcote 
nuper unius Coll Cuſtum' & ſubſid Domini Regis in portub Exonꝰ 
& Dertmouth ſtatutum præd minime ponderans 18 die Septem- 
pris ultimo preterito præfato Nicho' Heyneſcote tunc Coll' ibm 
apud Exon in Com' præd emit de Johe* Offlore Mercatore de 
Britan' cauſa Merchandiſandi 7 pecias de Creſte Cloth pro novem 
libris ſex ſolidis & octo denarĩis contra formam ſtatuti prædicti 
Unde idem Johes TayHour petit aviſament' Cur in premiſſis Et 
quod prædictus Johes Atte wylle de & · ſup premiſſis reſpondeat 
juxta ſormam ſtatuti' prædict deo Dno Regi quam prefato 
Joh?” Tayllour &- idem Johes Tay llour petit medietatem foris- 
e pred” juxta formam & effectum ejuſdem ftatuti. | 


Et ſuper hoc Goncord* eſt quod mander' prefat Joh?” Attewylle 
per bre · ſub ſigil hujus ſcaccarii eſſendi hic &c. ad reſpond tam Dno” 
Regi quem prefato Johi Taylor in premiſlis Et hoc ſub pæna. 
quingentarum librarum Quas &c. Et precip' ci iff forma præd' Ita. 
&c; a dies ſci Michis in 15 dies Et idem dies dat' eſt prefato Johi” 
Taylor ad quem diem idem Johes' Tayllor yen* hic in propria. 
perſona ſua & petit ut prius &c. Et deus Johes' Atwyll per 
Godfcm' Spark & Simon” Marchall conjunct' & divis Attorn' ſuos. 
ex gra Cur admiſſos Et petit audit informac prædict Et ei legitur 
&c. Qua audita & intellecta petit diem ex gra Cur' ſibi dare ad re- 
ſpondend Dno Regi in premiſſis Quod ei conceſſum eſt Et ſuper ; 
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hoc dat' eſt dies hie prefato Johi' Attewylle eodem ſtatu quo nune 
uſque Oftab' ſei Martin' Et idem dies dat” eſt * * 
Tayllor. | 


Ad quem diem idem Johes' Tay 5 ven in propria perſona 
ſua & petit ut prius &c. Et idem Johes' Att weyll per prefat' Attorn 
ſuos Et proteſtando quod materia in informatione prædicta content 
minus ſufficiens eſt in lege ad quam ipſe neceſſe non habet per 
legem terre reſpondere pro plito' dicit quod dictus Dominus Rex 
aut przdia' Johes Tay lour ipſum Johem de pro aut in premiſſis 
ſeu aliquo premiſſor impetrar ſeu occonate non deb' nec idem 
Johes' erga ipſum Dominum Regem ſen prefat* Johem' Tayllor 
proinde aut aliquo inde onerari deb. Quia dicit quod ipſe non 
emit de deo Johe' Flore de Britan' in dict informacione ſpeciti- 
cat” nec de aliquo alio deas ſeptem pecias de Creſte Cloth in dea 
informacione ſpecificat” nec aliquam inde parcellam nec aliquam 
peciam de Creſte Cloth prout per informacionem prædictam 
ſupetius ſupponitur Que omnia & ſingla idem Johes Attewylle 
parat' eſt verificare prout Cur* &c. Unde non intendit quod præd 
Dominus Rex aut ipſe Johes' Tayllor ipſum Johem' Attewylle de 
pro aut in premiſlis impetere velit Et petit judicium oe 


Ad quod Willus' Huſe qui pro Domino Rege agen pro 
codem Domino Rege ac idem Johes' Tayllor in propria per- 
ſona ſua dic? quod prædictus Johes Atte wyll emit de deo Johe- 
Flore dcas' ſeptem pecias de Creſte Cloth modo & forma quibus 
per informacionem predia” ſuperius ſupponitur Et hoc iidem 
Willi” & Johes' Tayllour petunt quod inquiratur per patriam &c. 


Et prædictus Johes Attewyll dicit ut ptius & petit filir' Ideo fiat 
ä S inde 
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4nde Inquis Et precip Vic Com' prædid quod non omittat &c. et 
ve la hica die [ci Hillarii in ig dies 18 tam Milites &c. de viſn ville 
Exon in Com prædicto quorum quilt' &c. per quos &c. Et qui 
nec &c. ad recogn' in premiſſis Et idem dies dat' eſt tam prefat 
Johni! Tayllor quem prefar' Johi' Attewylle. 


Ad quem diem idem Johes' Tayllor ven hic in propria perſona 
"ſua Et predit? Fohes Attewylle per dem Grdfrm' Speck Attorw 

Er Vic' videlt Carolus Dynhnem Armig' retorn' bre* cum 
panello de noibus'Jur' Et Jur non ven' Ideo precip* Vic quod ipſos 
ur diſtr per terras &c. ita &c. a die paſche in 15 dies & preter 
'Jur' przd* ve fa hic ad eundem diem decem tales probos & leg 
homines de ballia' ſua de viſn' Civitatis five Ville Exon' præd' ne 
Taquis' przd* ulterius ob defect Jur' reman'” capicnd” &c. Et idem 
dies dat eſt tam prefat Johi Taylor quem prefat' Johi' Atte- 

wyll. | 


Ad quem diem præd Johes' Taylor in propria perſona ſua ven' & 
petit &c. & præd Johes'Attewylle ven' per predict” Attorn' ſuum Et 
dicit quod dict Dominus Rex nec idem Johes Tayllour ipſum 
Johem de pro aut in premiſſis ſeu aliquo premiſſorum impetere 
ſeu acconare non debet nec idem Johes' Atwyll crga ipſum 
Dominum Regem ſeu eudem Johem' Tayllor pro aliquo inde 
onetari deb Quia dic quod poſt prædict 15 ſci Hillarii a quo 
dic uſque hunc diem proceſſus prædict ultimo fuit continuar' deus 
Dominus Rex nunc per literas ſuas patentes quas idem Johes hic 
in Cur profert Quarum dat' eſt apud Weſtm tertiodecimo die 
Februarii anno regni dei Domini Regis ſextodecimo de gra ſua 
ſpial ac excerta ſcientia & mero motu ſuis perdonavit remiſit & 
relaxavit prefa Magro' Johi' per nomen Johis Attewille de Exon' 
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in Com Devon Clerici & Deput' Nichi' Heynſcote nup' unius Coll 
Cuſtumar & Subſidior' ipſius Dai' Regis in portub Exon' & 
Dertmouth alias dict Johannis Attewylle de Civitate Exon' alias 
dict Margri' Johis' Attewille de Exon' in Com' Devon Clici” & 
Deputati Nichi' Hey neſcote nuper unius Collector Cuſtumar & 
Subſidior' dci' Dni' Regis in portub' Exon & Dertmouth alias 
dict Magri' Johis' Attwyll ſen. quocunque alio noine idem Johes' 
cenſeatur omnimod* demand tranſgreſſiones offenſas contemptus 
& impeticoes per ipſum Johem* contra formam tam quor'cumque 
Statutor Ordinationum & Proviſionum quorꝰ aliqua Secta verſus 
eundem Johem” per bill” vel per bre* de premunire fac ſeu alio 
modo quocumque pro aliqua materia ante dict 13 diem Februar 
deo Anno 16 fact' fieri valeat quam quorumcumq; alior' Statutot᷑ 
fa” ſive perpetrat” Et in ſuper dict Dnus Rex perdonavit re- 
miſit & relaxavit eidem Johi” ſefFam pacis dei Dni Regis que ad 
ipm' Dnm' Regem verſus ipm' Johem' pertineat pro omni modis 
prodicionib' Murdris Raptib' Mulicr' Rebellionib' Inſurectionib 
Feloniis Conſpirationib” cambipartiis manutenenciis confedera- 
tionibus riotis routis conventiclis illicit” & umbraciar ac aliis tranſ- 
greſſionib' offenſis negligen* extortionib' miſprifionib* ignoranꝰ con- 
temptibus concelament” forisfact & decepcoib' per ipſum Johem 
ante cundem 13 diem Febraar” deo Anno 169 filit” fat” aut 
perpetrat' Acetiam utlagar” fi que in ipſum Johem' hujus occa- 
fionibus ſeu carum aliqua fuint” promulgat & firmam pacem dci 
Dni Reg' ei inde conceſſit Nec non dict Dnus Rex perdonavit 
remiſit & relaxavit eidem Jnhi” omni mod” fines adjudicat' ſiye 
adjudicand' Amerciamenta Exitus forisfactꝰ debita & compota 
per ipſum Joheny' eidem Dno Regi ante dict 13 diem Februarii 
deo anno 169 qualit cumque debit' ſive pertinen de omni mod? 
actiones - 
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aRiones executlones ſectas impeticoes querelas penas & demand quas 


ditus Dnus Rex ſolus vel ipſe Dnus Rex conjunctim cum aliis 
perſonis vel alia perſona huit' ſeu habere potuit verſus ipſum Jo- 
hannem pro aliquibus hujuſmodi finibus am'ciament' exit' debitis 
& compotis cidem Dno Regi ante eundem 13 diem Febr' qualit' 
cumque debir' ſive pertinen prout in literis illis patentibus plenius 
continentur ont — literar' patentinꝰ tenor ſcquitur in 


Edwardus Dei gracia Rex Anglie & Francie & Dominus Hi- 
bernie Omaib' ad quos preſentes Ire* pervenerint faltm* Sciatis 
quod de gra nra* ſpial' ac ex certa ſcientia & mero motu noſtris 
perdonavimus remiſimus & relavimus* Johi' Attewillede Exon' in 
Com Devon Clico' & Deputato Nichi' Heynſcote nuper unius 
Collector cuſtomar & ſubſiduor nror in portub' Exon' & Dert- 
mouth alias dicto Johanni Attewylle de Civitate Exon' alias dicto 
Magro' Johi” Atte wille de Exon in Com' Devon Clico & Depu- 
tato Nichi Hey neſcote nup unius Collector cuſtumar & Sub. 
ſidior nror' in portub Exon' & Dartmouth alias dicto Magro' 
| Johi' Attwyll ſen' quocumque alio noine idem Johes' cenſeatur 
omnimod' demand” tranſgrefſiones offenſas contemptus & im- 
peticoes' per ĩpſum Johem contra formam tam quor cunque ſtatu- 
torum Ordinacion' & Proviſion' pretextu quor aliqua ſea verſus - 
eundem Johannem per bill” vel per bre' de premunire fac' ſeu 
alio modo quocumque pro aliqua matia ante dat* preſenciu' fact 
fieri valeat quam quorumcumque aliorum Statuorum fact' ſive 
perpetrat Er in ſup perdonavimus remiſſimus & relaxavimus 
eidem Johanni ſeam pacis noſtre que ad nos verſus ipſum Jo- 
hannem pertinet pro omni modis prodicionibus murdris' rap- 
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tibus Mulier' rebellionibus inſurrectionibus Feloniis Conſpira- 
dionibus cambipartiis manutenenſiis confederationibue riotis routis 
Conventiclis illicittis & imbraciariis & aliis tranſgreſſi onibus 
offencis Negligenciis extorcionibus miſpreſionibus ignoranciis 
contemptibus conceal mentis forisfaceſis & deceptionibus per ipſum 
Johannem ante dat preſenciu' Liter* fa” aut perpetrat Acetiam 
Utlagar' ſique in ipſum Johannem hiis occotb* ſeu corum aliqua 
fuint' promulgatꝰ & firmam pacem noſtram ei inde concedimus: 
Necnon perdonavimus remiſſimus & relaxavemus & per pre* 
ſentes perdonamus remittimus & relaximus eidem Johanni omni- 
mod fines adjudicat' ſive adjudicand' Amerciamenta exitus forifact 
debita & compota per ipſum Johannem nob' ante dat preſenciu 
qualit' cumque debit' ſive pertinenꝰ ac omnimod' Accoes' execu- 
tiones ſeas impeticiones querel' penas & demand” quas nos ſolus 
vel nos conjuntim eum aliis perſonis vel alia perſona hemus 
ſea here potimus verſus ipſum Johannem pro aliquibus hujuſ- 
modi finib' amerciamenr' exitib' debitis & compotis nob ante dat 
pteſeneiu qualit” cumque debit five pertinen' aliquo Statuto Au” 
ordinacione proviſione reſtriccoe' ſeu matria quacumque in contr” 
inde edit fa&' ordinat” ſeu provis non obſtant” In cujus rei teſti- 
moniu'” has literas noſtras fieri fecimus patentes Teſte me ipſo apud 
Weſtm' tercio decimo die Februarii anno regni noſtri ſexto de- 
cimo Et unde idem Johannes detulit hic bre' dicti Domini Regis 
de Magno Sigillo ſuo Thes & Baronibus hujus Scaccarii direct 
cujus quidem bris tenor ſegnitur in hee verba. 


d wardus Dei: gratia Rex Anglie & menen & Dominus His» 
bernie Thes & Baronibus ſuis de Sccio' ſaltm' Cum nos tercio de- 
cimo die 0 pret' to per literas: noſtras . per 
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Gnaverimus remiſerimus & relaxabimus Johanni Atte wylle de 
Exon” in Com' Devon Clico' & Deputato Nichi” Heynſcote nupꝰ 
* Collector Cuſtumar' & ſubſidior' noſtror' in portub' Exon” 
Dertmouth al' dicto Johanni Attewylle de Civitate Exon' 

| alias dicto Magro' Johanni Attewylle de Exon' in Com' Devon 
Clico & Deputato Nichi Heyneſcote nup' unius Collector 
Cuſtamar & Subſid nror in portib' Exon & Dertmouth alias 
dicto Magro' Johanni Attwyll ſea quocumque alio noĩe' idem 
Johannes conſeretut omnimod demand” Tranſgreſſiones offenſas 
contemptus & impcticocs per ipſum Johannem contra formam 
tam quorumcumque ſtatuor Ordinacion* & proviſic on” pretextu 
guor' aliqua ſecta verſus cundem Johannem per Bill' vet per bre 
de premunire . fac, ſeu alio modo quocumque pro aliqua matria 
ante dat preſenciu fact fiezi valeat quam quorumcumque alior 
Statutor faQ' ſive perpetrat Et in ſuper perdonavimus remiſerimus 
& relaxayerimus eidem Johanni Sectam pacis noſtr' que ad nos 
verſus ipſum Johannem pertinet pro omnibus prodiotionibus Mur- 
dis Raptibus Mulier' rebellionibus inſurrectionibus feloniis con - 
pirationibus Cambipartiis Manutenenfiis confederationibus riotis 
routis conventicalisillicitis & imbraciariis at aliis tran ſgteſſionibus 
© offenſis negligenciis extorcionibus miſpriſionibus ighoranciis con- 
temptibus concclament”. forisfactꝰ & deceptionibus ipſum Johem' 
ante dat preſenciu? ſimilit fact aut perpetrat ac etiam Utlagar 
que in ipſum Johannem hiis Occaſionibus ſeu cor' aliqua fuint 
| promulgat & firmam pacem noſtr' ei inde conceſſerimus Necnon 
"x fimas remiſcrimus & relaxaverimus cidem Johanni 
omnimod : Fines adjudicatos five adjudicand' Amerciamenta extus 
forisfact debita & compota per ipſum Johannem nob' ante dat 


er hg qualit cumque debit ſive pertinen ac omnimod' actiones 


executiones 
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executiones Seas impeticoes querelas penas & demandas qua 
nos ſolus vel nos conjunctim cum aliis perſonis vel alia perſona 
hemus' ſeu here', poſſemus verus ipſum Johannem pro aliquibus 
hujuſmodi finibus. amerciamentis Exitis debit' & compotis nob 
ante dat' preſenciu* qualiter cumque debir* ſive pertinen' prout in 
literis noſtris plenius continentur vob mandamus quod ipſum 
. Johannem contra tenor literar” noſtrar predcatis non moleſtatis 
in aliquo modo T. me ipſo apud Weſtm' 15 die Februarii 
anno regni noſtri ſexto decimo. Que omnia & ſingula idem Johes 
Atte wylle paratus eſt verificare prout Cut &c. Unde non intendic 
quod dict Dominus Rex nec idem Johannes Taylor ipſum Jo- 
hannem Attwyll in premies ult'ius impet' ſea occaſionate velit 
Et petit Judicu' Et quod ipſe quoad premiſſa erga Dum Regem 
& prefat Johannem Taylor exoneratur & ab hac Cur &. 


Ad quod dict Willus Huſee dic quod ipſe non poteſt dedicere 
plituꝰ prefar' Johis' Atte wylle per-ipſum verſus przd' Dominum 
Regem plitaru* &c. Er pred* Johes' Tayllour in propria perſona 
' ſua non cognoſcendo'aliqua per ipſum Johem Atte wylle ſuperius 
plitata fore vera dieit quod ipſe ad plitum illud ipſius Johis Artc- 
vylle modo & forma ſupius plitatum neceſſe non habet per legem 
terræ reſpondete unde petit Judicium Et quod ipſe de medietate 
forlsfeure dict quadraginta librarum deo Johi”. Tayllout oneretur 
jurxta formam & effem ſtatuti prædicti &c. Et pred” Johes' Atte- 
wylle dic" quod ex quo ipſe ſufficien” mareriam allegavit in barram 
laformacionis præd' tam verſus Dominum Regem quam dict 
Johenr Tayllour quam quidem materiam idem Johes' Attewyll 
parat eſt verifare* prout Car' &c. Et petit Judicium cc. Et ſuper 
hoe quia Cur' vult delibare* in premiſs ante quam ulterius &c. 
dat' elt dies tam PRE” Johi' Taylour quam 'prefat. Johi' Atte- 
7 ie 
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wylle cod? fatu quo nunc uſque 15 ſcz” Trin” ad quem diem 
dict Johes Tayllour ven' hic in propria perſona ſua Et pred” 
Johes Artewylle per prefat' Artorn” ſuum & habent ulterius cx. 
cauſa prezd* uſq; quindenam ſci” Michis. Ad quem diem dcus' 
Johes' Tayllour ven hic. in propria perſona Et deus Johes' Atte- 
wylle per preſat Attorn' ſuum & habent diem ulterius ex cauſa. 
præd w/que quindenam ſci Hillarii.. Ad quem diem præd' Johes” 
Tayllour ven hic in propria perſona. Et deus Fohes Attewylle per 
fred Attorn ſuum (a). Et przd' Johes' Tayllor petit Judicium in. 

premiſſis &c. Super quo viſis premiſſis per Barones hita que inde 
mitura deliberacione inter eoſdem. Conſideratum eſt per prefitos- 
Barones quod pred” Johes' Attewylle de viginti libris medictats 
quadraginta librarum præd Domino Regi in hac parte forisfact 
crea eundem Dominum Regem exoneretar: pretextu literarum 

Domini Regis patencium & 'bris' prædicorum. Et ulterius quia 
videtur prefatis Baronibus placitum prædicti Johis Atte wylle in 
premiſſis plitatum minus ſufficiens fore in lege ad prefat' Johem” 
Tayllour excludend pro parte ſue forisfeure præd in hac parte 

Jaxta formam ſtatuti 'przd* habenda: Ideo conſideratum eſt per 
Barones quod idem Johes Tayllour'recuperct veſus prefat! Johem' 
Atte wylle viginti libras medietatem quadraginta. librarum prædict 
_ juxta- formam Ratuti pred? forisfact &c. Et precept” eſt Vic dei” 
Com Devon quod de bonis & catallis terris & ten præd' Johis 
_ Attewylle in Balliva ſua ficrifac' viginti libras prædict per. deam'' 
Jobem'! Tayllogr verſus ipſum. Johem Atte wylle ut premittitur 
recupat Ita quod denar illos habcat hic &c. A die paſche in ths 
| is prefat Johi Tayllour ſolvend'. | , 


8 It appears the — given by the Barons, fitting the Parliament, was 
e deny but upon the Appearance of Atwelle by his Attorney, 
Face 
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(a) Ante quem diem ſcilt 14.9 die Februarii prædicto anno 17 
Dominus Rex mandavit hic bre ſuu de Magno Sigillo ſuo Thes 
& Baronibus hujus Scaccarii direct cujus Tenor ſequit ur in hec 
verba Ed wardus Dei gra Rex Ang!” & Franc & Dominus Hiber 
Thes & Baronibus ſuis de Scaccario ſaltm'. Quia in recordo & 
proceſſu aceciam in reddicoe* Judicii loquele que nuper fuit coram 
vob' vos prefati Barones in Scaccario noſtro prædicto ſine bri 
noſtro inter nos & Johem' Tay llour juniorem de Civitate Exon in 
Com Devon Marchaunt & quendam Magrm' Johem' Atte wylle 
de Exon in Com præd Clericum & Deputat Nichi' Heyneſcote 
nuper unius Collectorum Cuſtomarum & Subſidiorum noſtrorum |; 
in Portubus Exon & Dertmouth ſuper quadam informacione 
verſus ipſum Johem Attewylle per præd Johem Tayllour qui 
tam pro nob quem pro. ſeipſo ſequebatur in ca parte coram vob 
vos prefati Barones fca de eo quod idem Johes Atte wille decimo 
octavo die Septembris anno Regni noſtri quintodecimo prefato 
Nicho Hey neſcote tunc Collectore ibm in portubus prædictis apud 
Exon' in Com Devon emiſſet de Iohe Flore Mercatore de Britan 
cauſa Merchandizand' ſeptem pecias de Creſt Cloth pro novem 
libris ſex ſolidis & oo denariis contra formam ſtatuti in parlia- 
mento Hear” nuper defco & non de jure Regis Ang!' ſexti anno 
Regni ſui viceſimo apud Weſtmꝭ tento editis error intervenit 
manufeſtus ad gve dampnu ipſius Johis Atte wille ficut ex que- 
rela ſua accepimus ac in ſtatuto apud Weſtm' nuper edito 
inter cetera concordatum fuit & ſtatutum quod in omnibus 
caſibus nos aut alias perſonas tangentibus ubi quis queritur de 
errore foo in Scaccario Cancellarius & Thes venire fac in aliquam 
cameram conſilii juxta Scaccarium Recordum & proceſſum 
hujuſmodi extra dem Scaccarium & aſſumptis ſibi Juſtic & alis 


(a) This Writ of Error was not proceeded upon, and appears to have been brought 
purely for Delay, | 
U peritis 
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petitis talibus quales ſibi videbitur fore aNumend* & vocatis coram 
eis Baronibus de Scaccario prædicto ad audiend” Informaciones 
ſuas & cauſas Judiciorum ſuorum nec non hujuſmodi debite fac 
examinari & ſi aliquis Error inventus fuit illum corrig' fac & 
rotlos emendari & poſtea eos in Scaccar præd' remittere ad exe- 
cucionen faciend* prout in eodem ſtatuto plenius continetur 
Nos igitur volentes errorem illum ſi quis fuit juxta formam 
ſtatuti prædicti corrigi & partibus prædictis celemꝰ juſticiam fieri 
in hae parte vob Mandamus quod fi Judicium inde redditum fit 
tunc recordum & proceſſum predict” cum omnibus ea tangentib 
coram Cancellario noſtro & vob' vos prefat' Thea in Cameram 
juxta Scaccarium le Councell Chambre vocatam in quindena 
paſche prox futur venire fac ut idem Cancellarius & vos prefat 
Thes Viſis & examinatis recordo & proceſſu prædictis auditiſque 
informacionibus veſtris vos prefati Barones ulterius in hac parte de 
Conſilio Juſtic' & aliorum peritorum hujuſmodi fieri fac quod de 
jure & ſecundm formam ejuſdem ſtatuti fuit faciend T. meipſo 
apud Weſtm' 13 die Februarii anno Regni noſtri decimo ſeptimo. 


PVoſteaque deus Dominus Rex mandavit hic bre ſuu'de Magno 
Sigillo ſuo dilco & fideli ſuo Thom Veſwyk Capital Baron' hujus 
Scaccarii direct in hæc verba, — Edrus' Dei gra Rex Angl' & 
Franc & Dominus Hiber' fideli ſuo Thome Urſwyk Capital Baron 
de Scaccatio ſuo ſaltm Tenorem cujuſdam peticionis nob' in pre- 
ſenti parliamento noſtro per Coitates regni noſtti Angl in eodem 
parliamento exiſten ex parte Johis' Attewyll unius Civm' Civitatis 
Exon in preſen Parliam' noſtro de mandato noſtro exiſten exhibit 
ac tenorem cujuſdam reſponſionis eidem peticio per nos de aviſa- 
mento & aſſenſu Dominorum ſpiritualium & temporalium in dio 
parliameh ſilitꝰ exiſten & ad requiſicionem Coitatis præd' nec non 
| auctoritate 
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auctoritate ejuſdem parliamenti fact & indors dei tenoris dictæ 
peticionis inſert? vob mittimus preſentibus intereluſos mandantes ut 
inſpectis tenoribus prædictis ulterius inde ad proſecucionem ipſius 
Johis' fieti fac quod de jure ac ſecundum vim formam & effem. 
peticionis reſponſionis & authoritatis præd fint' faciend T. meipſo 
apud Weſtm' 21 die Februarii anno regni noſtri decimo ſeptimo 
et tenor peticionis præd' de quo ſuperius in bri' fit mentio 
ſequitur in hæc verba ſs. To the Kyng our Soveraigne Lord ſs. 
Prayen the Commons in this preſent Parliament aſſembled that 
where of tyme that mannes mynde is not the contrarie hit hath 
ben uſed that the Knyghtes of the Shires Citezeins of Citees 
Burges of Boroughes and Barons of 5 portes of this youre Reame 
called to eny of the Parlementes of youre noble Progenitours or 
yours amonges other Libertees and Frannchiſes have had and uſed 
Privilege that eny of them ſhould not be empleaded in eny accion 
perſonall nor be attached by their perſone or goodes in their 
comyng to eny ſuch Parlement ther abidyng nor fro thens to 
ther propre home reſortyng which libertees and frannchiſes youre 
Highnes to your lieges called by youre auctorite Roiall to this 
youre High Court of Parlement for the Shires Citees Boroughs 
and 5 Portes of this Reame by your auctorite Roiall atte com- 
menſment of this Parlement graciouſly have ratified and confirmed 
to us your ſaid Commens nowe aſſembled by youre ſeid Roiall 
commandement in this youre preſent Parlement And it is fo 
Soveraigne Lord that oon John Attwyll one of the Citezens of 
the Cite of Exeter comen to this preſent Parlement and here con- 
tynuelly attendyng upon the fame ſithen the comencement 
- therof one John Taillour callying hym Marchaunt of the ſeid 
Citee of Exetur by vertue of 8 dyvers feyned Informacions made 

in 
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in your Eſcheker hath condempned the ſaid John Atwyll during 
this preſent Patlement be the defuult of anſwere of the ſaid John 

in 201. the fame John dayly attendyng upon the ſame Parlement 
and not havyng knowlech of the faide Condempnacions Upon 
which Condempnacions divers and ſeverall Wtittes ben directed 
to dyverſe Shitrefs of this youre Reame ſome of Fieri facias and 
ſome of Capias ad fatisfaciend* fo that the ſaid John Atwyll may not 
have his free departyng from this preſent Patlement to his home 
for doubt that both his body hys Horſes and his other goodes and 
catells neceffar to be had wyth hym ſhould be put in execucion 
in that behalf contrarie to the Privilege due and accuſtomed to all 
the Members uſuelly cald to the foreſeid Parlement Be hit ther- 
fore otdeyned by the Advice and Aſſent of the Lords ſpirituel and 
temporel in this preſent Parlement aſſembled and by the Aucto- 
tite of the ſame that the ſaid Writtes of Execucion and every of 
them to be had upon the ſame in no wiſe to be executor not 
hurtfull to the faid John Atwyll his Heires nor Executours nor 
eny of them And that the Chief Baron of the ſaid Eſcheker for 
the tyme beying have poiar be this Ordinance to grunt withoute 
denyer to the faide John Atwyll his heires and executours and 
every of them fach and als many Writtes of Superſedias upon this 
"Ordinance to every ſuch Shiref or Shirefs of this Reame to be 
direct ro furceſe of ey maner of execution in that behalf to be 
mad or had as to the ſeid John Arwyll his Heires and Executours 
and every of them ſhall be requiſſre Savying alwey to the forſeid 
John Taillonr his forſeid Jagements and Execucions and every of 
them to be had and faced at his pleaſur ayenſt the feid John Atwyll 
at eny tyme after the ende of this preſent Parlement this Orden- 


ance notwithſtandyng. 4 
liver 
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Super quo virtute & auctoritate aQus præd preceptum eſt Vic 
dci Com Devon' quod execucioni brium” prædictorum verſus 
prefatum Johannem Atte wyll ad ſectam dei Johis' Taillour in hac 
parte directorum ſuperſedeat quouſque inde aliud habuerit de Rege 
in Mandatis Et ſi forte aliquid de bon' ſeu Catall' terris ſeu tentis 
præd Johis' Attewyll virtute brium' prædictorum aut alicujus 
corumdem levaverit id fine dilone' reſtituat eidem &c. Et ſuper 
hoc quia Cur” vult delibarc* antequam &c. dat' eſt dies hic tam 
prefat' Johi' Taillour quam prefar' Johi' Atte wyll uſque 15 paſche 
przd' Ad quem diem pred” Johcs' Taillour ven' in propria per- 
ſona ſua Et præd' Johes Attewylle per dict Attorn' ſuum Et Vic 
quoad did” bre' de fieri fac retornꝰ bre” ill' indorſatu' ſic Execucio 
iſtius bris par” in quadam Cedula hujus bri' conſut Ego Johes' 
| Sapecote virtute cujuſdem bris' Domini Regis de ſierifac mihi 
direct & huic Cedul' conſut” Baronibus in deo bri' content” Certi- 
fico quod feci quoddam preceptum meum Sigillo Officii mei 
 ſignat' quibuſdam Johis LewysRico' Taillour & Roberto Adelatd 
direct and fierefac' de bonis & catallis terris & ten Magiſtti 
Johis Attewylle in deo bri' noiat' ad valenc 20 l. quas Johes' 
Taillour jun in eodem bri' ſpeciſicat recuperavit verſus dem 
Johem Attewille prout in «codem bri fit mencio Virtute 
quorum bris & precept Johes Lewys Ricus Taillour & Robertus 
Adelard die Jovis acciden 260 die Februarii anno Regni Regis 
Ed wardi Quarti decimo ſeptimo apud Topſham in Com præd 
ceperunt unam Navem voc a Carbelle cum toto apparatu ad va- 
lenciam viginti librarum de bonis & catallis dei Johis Atte wylle 
& ill' vendicoi expone voluiſſent Er poſtea ſuper hoc prædictus 
Johes Attewyll die Lunæ acciden ſcdo die Mrcii eodem 


anno deliberavit mihi Bris' Dai' Regis de ſupers cuid' alio bri de 
X 8 
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..  fierifac'-verſus eundem Johem' Atte wyll ad. hunc diem per me 
retnat conſut Et incontinenꝰ poſt recepcionem ejuſdem bris de 
ſupers' prediQtus. Johes' Attewylle ac Phus Attewylle nuper de 
Exon' in Comitate pradito Merchaunt Ricus' Clyff nuper de 
Exon in Com præd Baker Johes' Naon nuper de Exon in Com 

pred” Hoſyer Ricus' Undey nuper de Exon' in Com' præd' Mer- 
chaunt & Raymundus Ruſſell nuper de Topſham in Com' præd' 
"Laborer codem die Lunz apud Topſham præd' in Comitate prad' 
Vi & Armis videlt” Gladiis Baculis Arcubus et Sagitiis in prad' 
Johem Lewys Ricum' Taillour & Robertum Adelard in ſultum 
fecer & præd Navem voc a Carvell' cum toto apparatu præd' a 
poſſeſſion ipforum Johis Lewys Rici' Taillour. & Roberti Ade- 
lard tunc & ibidem ceperunt & refturſcrunt in contempiu Domini 
Regis & contra pacem ſuam ideo Execucion em dciꝰ bris de fierifac 
faſere non poſſum Et ſuper hoc præd M agiſter Johes Atte wy lle 
de premiſſis per Barones allocutus ſi quid fro ſe habeat vel diſcere 
ſeat quare ipſe ſinem cum Domino Rege pro contempt pred”. 
Facere now deb Dic quod materia in retno ptæd Vic' content” 
minus ſafficiens eſt in lege ad ipſum Johemꝰ ad candem reſpondere 
_compellant Unde petit Judicium Et quod ipſe proinde ab hac Cur 
dimireatur -&c. Poſtea ſcilt primo die Maii anno dci Domini 
Regis nunc decimo octavo ven hic in Cur' prefat Johes Tayllour 
in propria perſona ſua preſent” tunc ibidem Johe Raffen' Epo 
_  Caftod' privati Sigilli dei Domini Regis Et præd vigiati libras 
 medicrat' quadraginta librarum prædict quas idem Johes Tayllour 
verſus prefat Johem” Attwyll hic in Curia recuperavit Et omne id 
quod ad ipſum Johem Tayllout occaſione ptremiſſorum pertinuit 
eidem Johi Atwyll remiſit & relaxavit Ideo Con ſideratu eſt per 
Batones quod ĩdem Johes' Atwyll de eiſdem Viginti Libris cat ad 


preſen ſine die &c. <> 188 
| | Adhuc 
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Adbuc Placita coram Baronibus de. Scaccario apud Weſtm' Nell. 


de Termino Sancti Michaelis Anno Regni Regis Edward; 
poſt Conqueſtam Decimo Septime.” | Rot. 12 


: Memorandum quod Johes Ector de Civit Eron in Com' Devon. 
præd Deputat' Rici More Appriator ſubs' ulnagii pannor 
venaliu in Com Devon & Cornub' ven' coram Baronibus hujus 
Scaccarii viceſimo ſexto die Novemb hoc termio in propria per- 
ſona ſua Et pro Domino Rege dedit Cur hie intelligi quod ipſe 
ſexto die Auguſti ultimo predicto apud Civitatem Exon predict 
videlt” in quadam ſtrata ibm vulgarit nuncupat che Hye Strete 
ſciſivit & ad opus Domini Regis Areſtavit quatuordecim pec panni 
Lanei yocat' ſtrey quarum treſdecim coloris albi & altera reſidui 
carddum' peciat' panni coloris viridis de bonis & Catallis cujuſ- 
dam Johannis Piers Mercatoris de Britan pro eo quod pecie pannl 
predict adtunc & ibm” per quendam Johannem Atte wylle de 
Civitate predicta Mercatorem vendicoi' expoſit fuerunt prefato 
Johanni Piers ſigillo pro Subs & uinag pannor venal'm in Civi- 
tate prædicta ordĩnat minime conſignat Et ſup hoc eodem ſexto 
die Auguſti prædictus Johannes Attewylle apud Civitatem Exon 
prædict ven Vi & Armis videlt' gladiis & Daggar & in prædict 
Johannem Ector adtune & ibm” inſultum fecit & quatuor pecia 
pani quatuordecim pec' panni Lanei predict' adtunc & ibm 
extra poſs dicti Domini Regis & præfati Johannis Ector manu forti 
cepit & aſportavit contra pacem Domini Regis ac in contemptum 
ejuſdem Domini Regis unde prædictus Johannes Ector petit aviſa- 
mentum Cur in premiſſis- Et quod ipſe medictatem prædicar 
decem peciar' panni per ipſum ut præd eſt ad opus dicti Domini 
Regis ſeiſit litere valeat juxta formam Statuti in tli᷑ caſu edit & 
N Super quo ſca * pro Dno' Rege prout moris eſt 
ſiquis 
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>. - Gquis'Cur'his/informare/yellet quare pecie panni predict” dicto 
Domino Regi ex. cauſa prædicta tanqm” forisfact” pertinen' re- 
manere non deb veniret & audiret & nullus ad hoc facicnd' 
- compuit* Ideo Concordatum eſt quod Mandcr' præfat Johanni 
Ectot᷑ ac Roberto Duplache de London r. & Johanni Gybbes 
de eadem Taylour ad dcas decem pecias panni percell przdcar' 
quatuordecim peciar panni per Sacrm” prob* & leg hom dce 
Civitatis fidelir' & particlarit app ciari & juſte valuari Indentur 
inter ipſos & app ciatores eardem poni & quantitatem inde debite 
conficiend* Ita quod altam* partem Indentuar predict” habeant 
hic &c. Et prec cis in forma prædca Ita &c. in Octob' Sci Hil- 
latii. Concordatu* eſt eciam quod præfat Johannes Atte wylle ä 
attachietur per Corpus ſuum ubicumque &c. ad re ſpondend 
Domino Regi ram de Contemptu priedco uam de prædict 
zuaruor peciis panni per ipm ut ſupdem' eſt ext poſſeſſionem 
Domini Regis capt ſive de pretio ſeu valore cardem' Et ad ultius 
recipiend i in premiſſes quod Cur &c. Et præc eſt Vic dicti Com- 
Devon quod ptædm Johannem Atte wylle attachict in forma 
prædca Ita &c. 4 die Sci. Hillarii in 15 dies Ad quem diem 
Vic quoad præfat Johannem Attewylle retorn* bre & Mandavit 
quod idem Johannes non fuit inventus &c. Sicut continetur in 
Indorſemento ejuſdem bris quod eſt in ligo brium de hoc Anno 
in Devon T amen præfat Johannes Attewylle ad eandem idem 
ven in propria perſona ſua Et pro premiſſis comittitur priſone de 
Flete ibm' moratur quouſque Cc. Et ſuper hoc incontinenti idem 
Johannes Attewylle pro præmiſſis ex gra' Curt fecit finem cum 
dicto Domino Rege Sicut continetur alibi in hiis Memorand' 
videlt inter Fines de termio Sci Hillarii cujus finis prætextu Con- 
ſideratum eſt per Barones quod verſus eundem Johannem Atte- 
wylle in præmiſſis non fiat hic ulterius Executio. 
£51 5 Extracis 
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Eutructs from the Trials of the Seven Biſhops, STATE TR Als, Noll. 
Vol. IV. Page 302, Cc. 


Sir Robert Sawyer, (Page 302.) « My Lord, Mr. Solicitor has 
oppoſed our being heard, but we now deſire he would hear 
our Anſwer to it, and that which we have to fay is this: 
That my Lords the Biſhops are not here regularly in the Court 
to be charged with an Information; and if the Law be not 
with us in this Point, as we doubt not to make appear it is, 
no queſtion but when your Lordſhip has heard what we have 
to ſay, you will give a right Rule in it. My Lord, we ſay, 
that by the Rules of Law, no Man ought to be charged with 
an Information or Indictment by the expreſs Statute of Edward 


the Third, unleſs he come into the Court by legal Proceſs : 


That is a ſtanding Rule, and the Practice of this and all other 


Courts is purſuant to it. Now in this Court you have ſeveral 


Proceſſes that go out of this Court, and he that comes as taken 
by virtue of a Capias, or an Attachment afrer a Summons, or 
by Venire in the Nature of a Subpæna; I fay, he that comes 


in upon theſe Proceſſes, may be charged with an Information; 


but where a Perfon- is in Priſon, committed by another Juriſ- 


diction, and another Authority, than that of this Court, when 


the Priſoner is brought here by Habeas Corpus, the firſt Thing 
the Court has to do is, to enquire whether he be legally com. 
mitted to that End the Retorn is filed, and the Party has 

leave to make his Exceptions to it, as we do in this Caſe! 


8 My Lords are brought here upon a Habeas cebit, the Re- 


torn of which has been read, and now the Retorn is filled. 


we arc proper to move that my Lords may be diſcharged ; tor 
Y cc You 


| 
| 
| 
| 
| 
| 
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« you now ſee what they are committed for; it is for a Miſde- 
e meanor, in making and publiſhing a Libel, that is the Matter 
<« for which they are committed: And it appears by the Retorn 
« likewiſe, that they who are thus committed are Peers of the 
* Realm, for ſo my Lords the Biſhops all are, and for a Miſde- 


« meanor they ought not by Law to have been committed. 


3 L. C. F. © You go roo far now, Sir Robert Sawyer ; I would 
« willingly hear you whatſoever you have to fay ; but then it 
« muſt be in its due Time. 


Mr. Finch. (Page 303.) © Then, my Lord, with humble Sub- 
“ miſſion, we ſay, that it doth appear by this Retorn, that my 


Lords the Biſhops are not here legally in Court, becauſe this 


Commitment of theirs was not a legal Commitment; and 
6 Two Objections we have to it; the one is, that the Perſons 


< committing had no Authority to commit; for the Retorn ſays, 


* that it was by virtue of a Warrant under the Hands of ſuch and 
* ſuch, being Lords of the Council, and they (we ſay) have no 
* Authority to do this. The other ObjeQion is, that the Fact 
© for which they were committed, they ought not to have been 
<* impriſoned for. The Fact charged upon them is in the Na- 
« ture of a bare Miſdemeanor, and for ſuch a Fact it is the Right 
« of my Lords the Biſhops (as Peers of the Realm) that they 
* ought to be ſerved with the uſual Proceſs of Subpæna, and not 
© to be committed to Priſon. 


Mr. Ati. Gen. [p. 308.] © an I do ſay, if a Man comes in 
voluntarily upon any Becognizance, though it be not in 
1 Cuſtody ; or if he comes in upon any Proceſs, if the Court 

x 1 find 
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find him here, though that Proceſs be not for the thing charged 
in the Information, yet the Court is ſo much in Poſſeſſion of 
the Perſon, that he ſhall plead to any Information; and that 
I do ſay, and will ſtand by. | | 


Mr. Sol. Gen. My Lord, we are here ina very great Auditory, 
and this Court is always a very great Court (but here is a greater 
and nobler Aſſembly than uſually we have here) and theſe 
Gentlemen, to ſhew their Eloquence and Oratory, would, by 


« converting Propoſitions otherwiſe than they are delivered, put 


cc 


cc 


cc 


another Meaning upon them, and ſo draw ſtrange Inferences 
from them; but theſe Arts, we are ſure, will not prevail here. 
We ſay plainly, and we are ſure the Law is fo (let them ap- 
prehend what they will) that your Lordſhip cannot exhibit an 
Information to any Man that you find accidentally here in the 


Court, 


Then, ſays Mr. Finch, we are agreed; but withal (ſay I) 
take my other Propoſition : If a Perſon be brought into Court 
by legal Proceſs, or upon any Contempt whatſoever, by an 
Attachment or Warrant, or upon a Habeas Corpus after a 


Commitment, being thus found in Court, your Lordſhip may 
certainly charge him with an Information, When theſe Gen- 
tlemen, who are ſo eager on the other Side, did preſide here, 
and ſtood in the Places where Mr. Attorney and I now are, I 
can name them abundance of Caſes of the like Nature with 
this, when Men have been compelled to appear to Informations, 
and plead preſently. They are the Perſons that made the Prece- 
dents; they made the Law for aught I know: I am ſure I find 
5 53 * e the 
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the Court in Poſſeſſion of this as . and we pray the uſual 
| Courſe may be followed. 


Mr. Finch. Pray, my Lord, ſpare us a Word in this Matter. 
I do agree with Mr. Attorney in this Matter; bur I do not 
agree with Mr, Solicitor, 


| Mr. Sol. Gen. © You do not agree with yourſclf. 


Mr. Finch. I hope Ido, and always ſhall agree with. —_ ; 


but I do not agree with you, Mr. Solicitor. 


* Mr. Sol. Gen. © You do not in 1688 agree with what you were 


Ce 


cc 


in 1680. 
« Mr. Finch. Says. Mr. Attorney, a Man that comes voluntarily 


in, cannot be charged with an Information; with him I agree: 


ſays Mr. Solicitor, A Man that comes in, and is found in 
Court by any Proceſs, may be charged with an Information; 
I fay no, if the Proceſs be wholly illegal ; for he cannot be ſaid 
to be legally in Court. Suppoſe a Peer of the Realm be taken 
upon a Capzas, and is committed to the Marſbalſca, and is 


* brought upon a Habeas Corpus, I would fain know, whether 


cc 


cc 


cc 


you could declare againſt him? 


Mr. Att. Gen. No, we cannot. 


Mr. Finch. © And why is that, but becauſe the Proceſß is il- 
legal, and he is not truly in Court? Then is it a proper Time 
now to make this a Queſtion, whether my, Lords here were 
legally committed, before you can lay any thing to their Charge 


« by way of lofermation? For it the Commitment be illegal, 
«6 ic 
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it is a yoid Commitment: And if the Commitment be void 
the Proceſs is void, and then my Lords are not legally in 
Court, 


L. C. J. © That ſure is but returning again to the ſame Queſ- 
tion that has been determined already. 


Mr. Sol. Gen. © If your Lordſhip will permit them to go over 
and over the ſame Things, we ſhall never have an End. 


Mr. Finch. My Lord, we pray theſe Gentlemen of the 
King's Counſel may be a little cool with us, and then they will 
find we do not talk the ſame Things over and over again, nor 
meddle with that which the Court have given their Judgment 
in. | 


L. C. J. Well, go on, Sir. 


Mr. Finch. © My Lord, we ſay it is the Privilege of the Peers of 
England, that none of them ſhall be committed to Priſon for 
a Miſdemeanor, eſpecially in the firſt Inſtance, and before Judg- 
ment. This (we ſay) is the Right of my Lords the Biſhops, and 
that which they claim as Lords of Parliament. Now it appears 
upon this Retorn and the Warrant, that the Conncil-Table hath 
committed them (for your Lordſhip and the Court hath rul'd it, 
that this Commitment muſt be taken to be by Order of the 
Privy-Council, and we meddle not with that further); but we 
fay that the Council-Table may commit a Man unjuſtly, that is 
certain. There has been Relief often given in this Court againſt 
Commitments by the Council-Table : And that they were un- 
juſtly committed, depends upon the Point of their Privilege as 


Z ; | Mr. 
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Mr. S. Pemberton. My Lord, we ſay, that the Lords of the 

Council have illegally committed theſe Noble Perſons, who ate 
Peers of the Realm, and ought to have the Privilege. of their 
* Peerage, which is, not to be committed for a M. ſdemeanor; 
e that the Council ought not to have done: For the Peers of Eng- 

* land ought no more to be committed for a Miſdemeanor, and to 
be impriſoned, eſpecially upon the firſt Proceſs, than they may 
be in a Caſe of Debt. It is true, in the Caſe of Treaſon, Felony, 
or the Breach of the Peace, the Peers have not ſuch a Privilege; 
& they may be committed: But for a Miſdemeanor (as this does 
<« appear to be in the Warrant of Commitment) they ought not 
© to he committed: But they were committed by the Lords of the 
« Council; and we now complain of this to your Lordſhip as il- 
ce legal, and therefore pray my Lords may be diſcharged. 


Fir Rob. Sawyer. © Will your Lordſhip be pleaſed to favour 
© me a Word on the ſame ſide, for my Lords the Biſhops. It 
* muſt be agreed to me, that if a Peer be brought into Court, as 
© taken by a Capzas, he cannot be charged with a Declaration; 
« and the Reaſon is, becauſe the Proceſs is illegal, Then, my 
« Lord, with Submiſſion, when a Peer comes upon a foreign 
« Commitment, and is brought in Cuſtody upon a Habeas 
« Corpus, this is either in the Nature of a Proceſs, or a final Com- 
« mitment, as a judgment; they will not ſay that this is a good 
« Commitment, ſo as to amount to a Judgment ; for the Coun- 
4 cjl-Board could not give a Judgment in the Caſe; beſides, the 
*« Commitment is illegal, becauſe it is not a Commitment till they 
ce find Security to-anſwer an Information here, but tis a War- 
« rant to keep them for a Miſdemeanor: Beſides, there is another 

* thing 


E 


thing we have to ſay to this Warrant (for I am making Ob- 


jections againſt the Validity of this Commitment) it does not 


appear that there was any Oath made, and therefore the Court 
muſt ad judge that there was no Oath made, and then no Man 
ought without Oath to be committed, much leſs a Peer. But 
that which we chiefly rely upon is, That my Lords ought not 
to have been committed for this, which is but a Miſdemeanor 


at moſt: And if they uſe it, as Proceſs, to bring my Lords the 


Biſhops to anſwer an Information, we ſay, by Law no ſuch 
Proceſs can be taken out againſt the Perſons of Peers for bare 
Miſdemeanors, I do agree, that for Felony, Treaſon, or 
Surety of the Peace, the Perſons of Peers may be committed; 
and that which is called Surety of the Peace in our Books; 
Mr. Solicitor knows very well, in ſome of the Rolls of Par- 
liament, is called Breach of the Peace, but it is all one; and 


the Meaning, in ſhort, is, that it is ſuch a Breach of the Peace, 


as for which a Man by Law may be obliged to find Sureties for 
the Peace. If it ſhould mean a Breach: of the Peace by Im- 
plication, as all Treſpaſſes and Miſdemeanors are ſaid to be 
contra Pacem in the Inditment or Information, then it were 
a ſimple thing to enumerate the Caſes wherein Privilege did 
not lie; for there could be no Information whatſoever, but 


muſt be contra Pacem, and ſo there could be no ſuch: 
thing as Privilege at all. And beſides, we ſay, the very 


Courſe of this Court is contrary to what they would have; for 
in the Caſe of a Peer, for a Miſdemeanor, you go firſt by Sum- 
mons, and then you do not take out a Capias as againſt a com- 
mon Perſon, but the next Proceſs is a Diſtringas, and ſo ad 
mnfinitum, And Ido appeal to them on the other Side, and 


* challenge 


( 92 J 
& challenge them to ſhew any one Precedent, when a Peer was 
& brought thus in Court, to be charged with an Information, 
ce without it were in the Caſe of an apparent Breach of the 
te Peacc; for he muſt be charged into Cuſtody, and there muſt 
«© be aCommittitur to the Marſhal, to intitle the Court to pro- 
« ceed, Your Lordſhip will find but very few Precedents of 
e Caſes of this Nature about common Perſons ; for till within 
cc this Fourteen or Fifteen Years there was no ſuch thing ever 
te done againſt a common Perſon : But this was the Rule; Firſt 
e there went out a Subpena, and then an Attachment, and when 
„ the Party was taken upon the Attachment, he is taken to 
« come in upon Proceſs, and then the Court would charge him 
te preſcntly ; but it he did appear upon the Summons, they would 
« not charge him, but he had Time to take a Copy of the Infor- 
« mation, and an Imparlance of courſe, till the next Term, be- 
“ fore he could be compelled to plead. But in the Caſe of a 
Peer, there never was any ſuch Precedent as the Attaching his 
4 Perſon, but only a Summons and Diſtreſs: And I would be 
glad the King's Counſel would ſhew, that ever there was any 
ſuch Proceſs taken out againſt the Perſon of a Peer for a mere 
* Miſdemeanor, My Lord, tis plain, what Breach of the Peace 
e means in every Information; and I only ſpeak this to acquaint 
* the Court how the conſtant Proceedings in all theſe Caſes 
« have been. Theſe Informations were antiently more frequent 
in the Star- Chamber; and what was the Proceſs there? Not 
« the common Proceſs of a Subpæna ; that was not the Caſe 
<« there; but the Proceſs was a Letter from the Chancellor; that 
« if the Party upon the Letter did not appear, in a common 
« Caſe, there went out an Attachment; but in a Peer's Caſe 
; ; 2 | 12 
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never: And ſo it appears by Crompton's Turiſdittion of 
* Courts, Tit. Star-Chamber 33. This appears likewiſe by the 
* Proceedings in Chancery againſt the Peers, till the Queen's 
Time. They did not ſo much as take out an Attachment af- 
ce ter Default upon a Subpena, but they would then, in the 
* Queen's Time, be ſo bold as to take out an Attachment againſt 
* a Lord for not appearing ; but that Courſe was condemned as 
illegal; ſo we find in my Lord Dyer. 


Mr. Att. Gen. That was at a common Perſon's Suit. 


Sir Rob. Sawyer. © But the Proceedings in the Star Chamber 
« were at the King's Suit, and I am ſure Mr. Solicitor knows 
< that the Peers Privileges reach to Informations; but, as I was 
« ſaying, it was ſo adjudged as to the Chancery in my Lord 
60 Cromwell's Caſe, 14 Eliz. Dyer, 315. * 


1 J. Lou take a great Compaſls, Sit Robert Sawyer ; 
< but pray remember what you laid down at firſt, for the Ground 
« of your Diſcourſe, That there was never any Commitment of 
«a Peer for a bare Miſdemeanor: You muſt keep to that; that 
« is the Point you are to look after. | de 


Sir Robert Sawyer. © My Lord, I will ſo; I do not cite theſe 
« Caſes but for this Purpoſe, to ſhew, that in all Courts the Peers 
'« have particular Privileges; and I am ſure they can produce you 
no Precedents for any ſuch Proceedings againſt a Peer. In my 
Experience of theſe Matters, I never knew any ſuch; nay, 1 
knew it always to be otherwiſe, that in Informations for Miſ- 
« Jemeanours, there did never iſſue out a Capias againſt a Peer: 


= And Mir. Attorney knows very well, it was ſo in the late Caſe 
Aa « of 


L* ] 
% of my Lord Lovelace; for that Caſe of my Lord Devonſhire, 
e that was an expreſs Breach of the Peace, though it was de. 
-© bated and diſputed then; ſo that I take it, theſe Noble Lords 
©. catinot be charged with this Information, becauſe they do not 
ct in by legal Proceſs; and unleſs they can ſhew me any Caſes, 
here a Peer did ever come in upon ſuch a Commitment, and 
«© anſwered to an Information upon that Commitment, it muſt 
c certainly be allowed not to be the legal Courſe ; though if 
« ſuch a Precedent could be ſhewn, that paſſed /iub Silentio, with- 
« out Debate or ſolemn Determination, that would not do, nor 
« could bind the reſt of the Peers. If one Man would loſe a 
« particular Benefit he has, all the whole Body mult not loſe it; 
„ and the Benefit is not ſmall, of Time to make his Defence; of 
« Imparling, of taking a Copy of the Indictment, and preparing 
«< himſelf to plead as his Caſe will bear; and indeed a common 
« Perſon has uſed to have theſe Privileges, though in ſome Caſes 
« of late they have taken the other Courſe; and if a Capias went 
4 out {which we ſay cannot go againſt a Lord) and the Party were 
« brought in, he was to anſwer immediately. Now, my Lord, 
I take it, that the Privilege of Peers is in all Times the ſame 
« with the Parliamentary Privilege in Parliament-Time, which 
« reacheth to Informations, as well as other Actions. My Loxd 
6 Coke is cxpreſs in this Point, in the 4 Znſit.' 25. If that Ob- 
« jection ſhould hold good, that every Information being contra 
« Pacem, that ſhould be a-Breach of the Peace, then (as I ſaid 
ce before) Privilege will hold in no. Information, which is con- 
4* trary to that and all our other Books: Tis only ſuch a Breach 
« of the Peace, as for which Security of the Peace may be re- 
« quired. But further, that this is the Privilege enjoyed by the 
| 5 $5. | Peers, 
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c Peers, Spiritual as well as Temporal, I ſuppoſe wilt not be 
denied; for I think they will not queſtion, but that the Biſhops 
ce and Abbots that were Lords of Parliament were Peers; and 
<*« we find in our Books, when the Court bas been moved for a 
e Capias againſt an Abbot, if he were a Mitred Abbot, and ſat 
& in the Lords Houſe, it was always ſaid, that no ſuch Proceſs 
& ought to go; and ſo it is in the Caſe of Biſhops : But indeed 
« for other Noblemen, the Difference is this: Where it does not 
« appear upon Record, that they are Lords in Parliament, there 
te the Courts have put them to bring their Writs of Privilege; 
« but where it does appear upon Record that they are Peers, the 
*< Court is to allow and take Notice of their Privilege; and there 
& needs no ſuch Writ. Now that the Parliament Privilege, and 
the Privilege of Peers (as to their Perſons) is the ſame, appears 
« by the Form of the Writ in the Regiter, Fol. 287. Fitz Herb. 
© Nat. Brev. 247. The Words of the Writ are theſe, That if 
« ſuch a one be ſued at the Suit of another, the Writ commands, 
« that a Peer out of Parliament-Time ſhould have the ſame Pri- 
« yilege with thoſe ſummoned by the King to the Parliament; 
and I know not any Difference that can be put between them ; 
ce and it cannot be denied, that all Informations whatſoever, un- 
10 jeſs ſuch as are for Breaches of the Peace, for which Sutety of 
« the Peace may be required; are under the Controul of the Par. 
«. 1jament Privilege: So that upon theſe Grounds, I do preſs that 
« my Lords the Biſhops may be diſcharged. If there be any In- 
« formation againſt us, we are ready to enter our Appearance, 
1 to anſwer it according to the Courſe of the Court: But if the 
% Information be for no other thing than what is contained in 
* the Warrant of Commitment, then their Perſons ought to be 


ee privileged from Commitment. 
n Mr. 


CE 


Mr. Pollexfen. © If your Lordſhip pleaſe to take it altogether, 
you will find it a Caſe very well worth your Conſidcration, it 
* 1 By PP the Pcerage of England. 


a Air. Att. Gen. My. Lord, theſe Gentlemen have taken a 
; te great deal of Liberty, and ſpent much of your Time in mak- 
ON ing long Arguments; and after all, truly, I do not know 
« where to have them, nor can underſtand what they would be 
< at. It ſeems they agree, that for Treaſon, Felony, and the 
125 Breach of the Peace, a Peer may be committed. 


TL. C. J. That is, ſay they, ſuch a eres x as 
. n may be required. 


Mr. Att. Gen. © Thea all the Leirning they have been pleaſed 

ce to fayour us with is at an End; for if here be any thing charged 

upon the Biſhops, for which Surctics of the Peace may be re- 
ec quired, then this is a good Commitment. 


L C: J. That they muſt agree vpon their own Arguments, 


Mr, Att. " 2: « Can then any Man in the World fay, that a 
<«. Libel does got require Sureties of the Peace? For we muſt now 
* take it as it is here upon this Retorn. How my Lords the 
6% Biſhops will clear themſelves of it, is a Queſtion for another 
% Time; but the Warrant ſays, they were committed for con- 
* triving, framing, and publiſhing a ſeditious Libel againſt his 
« Majeſty and his Government. Is there a greater Miſdemcanor ? 
«© Or is there any thing on this Side a capital Crime that is a 
« greater Offence? Is there any thing that does ſo tread upon 
the Heels of a capital * and comes ſo near the greateſt 
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of Crimes that can be committed againſt the Government? Not 
« to enlarge at this Time upon what the Conſequences of ſuch 
© Things may be; is there a greater Breach of the Peace than 
*« ſuch ſeditious Practices? No Doubt, any Man may be com- 
© mitted for it, and may be bound to find Sureties for his good 
ce Behaviour. 


Sir Rob. Sawyer. © I ſay Sureties of the Peace, not of the 
bas good Behaviour - 


Mr. Sol. Gen. © Pray, my Lord, would you conſider where 
« weare? Wearegoing towards France, I think, or ſome far- 
ther Country: They have ſet us out to Sea, and I do not ſee 
cc after this Rate when we ſhall come to Land. Certainly theſe 
c Gentlemen are mightily out of the Way, and would fain have 
« us ſotoo! We are here upon a ſingle Queſtion, as this Caſe 
<« ſtands before your Lordſhip, upon the Retorn. Here is a Libel, 
<« a ſeditious Libel, ſaid to be contrived, made, and publiſhed 
« againſt the King and his Government by theſe noble Lords the 
« Priſoners. This is the Accuſation ; ſuppoſe this be true, that 
<« js to be proved hereafter : I hope they are innocent, and will 
d prove themſelves ſo ; but ſuppoſe it to be true, that they have 
« made a ſcditious Libel againſt the King and his Government, 
« will any Man fay, that this is not done Vi & Armis? This is 
« a Libel with a Witneſs; nay, Two or three Degrees more will 
<« carry it to High Treaſon ; and all the Informations that were 
6 exhibited by Sir Robert Sawyer, when he was Attorney Gene- 
« neral (and he exhibited a great many for Libels) conſtantly theſe 
« Words were in, /7 & Armis 2 contra Pacem. 


B b Bp. 
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| "Bp. of 'Peterborongh. ce Was it fo in your own Caſe, Mr. 
& Solicitor? 


Mr. Sol. Gen. Yes; i it was ; foi in my „ Caſe, and you were one 
et of them that proſecuted me, for aught I know; or if you did 
not proſecute me, you preached againſt me; or if you did not, 
e ſome of your Tribe did. But ſo, my Lord, it was in many other 
<« "Caſes within Time of Memory. Sir Robert Sawyer has paſſed a 
* Compliment upon me, of my great Skill in Parliament Matters ; 
* but truly there needs no great Skill in Matters where the Law is 
t ſo plain. A Peer they agree may be in Priſon for Treaſon, 
“ Felony, or Breach of the Peace; but that Breach of the Peace, 
<« ſay they, is where the Law requires Sureties of the Peace: But 
« js there any Certainty where Sureties of the Peace ſhall be re- 

3 and where not? Then I would put this Caſe; theſe 

© Lords have contrived and publiſhed a ſeditious Libel againſt the 
c King and his Government, and whether this be not ſuch a Breach 
ce of the Peace as will require Sureties of the Peace, is the Queſ- 
*« tion before you: And it plainly appears to be ſo, in Sir Baptiſt 
« FHicks's Caſe in Hobbart. If a Man write a private Letter pro- 
40 voking another to fight, although there be no Fighting, this is 
4 aBreach of the Peace. Now a Letter can do no wrong in that 
« kind, bur as it incites and ſtirs up to Fighting, which may oc- 
„ caſion Bloodſhed : And I think there cannot be a greater 
“ Breach of the Peace, than for a Man to come to the King's Face, 
% and publiſh a Libel againſt him; and yet, according to their 
% Doctrine, this Man ſhall go away, and you ſhall not take him 
up, but take a Subpæena againſt him, and wait for the Delay of 
all the ordinary Proceſs; and they tell you another Thing, that 
«© a Capras 
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« a Capias does not lie upon an Information againſt the Perſon of 
« à Peer, and that there is no Precedent of any ſuch Thing: 
ce but I would pray them to remember the Caſe of my Lord 
« [,ovelace, about ſome Three Years ago, for breaking a Foot- 
ce man's Head. It ſeems if a Maa libels the King in his own Pre- 
« ſence, that is not ſo great a Matter as a little Correction to an 
*<-inſolent Footman; but there he was bound in a Recognizance 
eto appear here in this Court, and accordingly he did appear, 
and was charged with an Information; and as to that Precedent, 
do believe Sir Robert Sawyer and Mr. Finch won't contra- 
© dit me. This was in the Firſt Year of this King. There was 
© likewiſe my Lord of Pembroke's Caſe, who went to adiſorderly 
« Houſe, and there frighted ſome People: We moved the Court, 
* and had an Attachment againſt him for a Miſdemeanor, and he 
ce was glad to compound the Thing, or it had not ended ſo ſoon 
ce as it did: And yet if a Lord comes to the King's Perſon, and 
« affronts him to his very Face, will not an Attachment lie againſt 
© him for it? Certainly it will. My Lord, we have gone out 
of the Way too much already, and theſe Gentlemen will lead 
ce us farther; but we hope your Lordſhips will reduce us to the 
Methods of the Law. Here is an Information which we deſire 
* may be read: If they have any thing to plead to it, their Time 
e“ for that will come after it is read. If they think they have becn 
*« illegally impriſoned, it appears plainly upon this Retorn, who 
ce they were that did commit them. Here are a great many noble 
Lords to anſwer an Action of falſe Impriſonment, if theſe 
« Lords think fit, and may have theſe learned Gentlemen, that 
© arc very well able to adviſe them what they ſhould do in it. 


4 Sir 
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_ Sir Rob. Sawyer. « 'We pray your Lordſhip's Judgment, 
* whether the Cafes put by Mr. Solicitor are like our Caſe ? 


Ar. Sol. Gen. © They are as like as Sir Robert Sawyer is to 
« Mr. Attorncy that was. 


Sir Rob. Sawyer. © Thoſe Caſes are of apparent Breaches of 
* the Peace, ſo likewiſe was my Lord of e Caſe; but 
a: certainly that was not at all like this. 


Mr. Finch. * With your Lordlſhip's Favour, I would add but 


c one Word, and I would repeat nothing of what has been ſaid. 


ce All that Iſhall ſay is this; there is a great deal of Difference 
et between an actual Breach of the Peace, and that which in the 
« bare Form of an Information is a Breach of the Peace by Con- 
ec ſtruction of Law, it being contra Pacem. Suppoſe it be laid 
ve that a Man did Ji & Armis ſpeak Words, will that make the 


* Words a Breach of the Peace 


* 


Mr. Sol. Cen. +3 Ie muſt be Vie Armis, and crnaialy is a 
.< Breach of the Peace. 


Mr. Finch. If a Man write a Petition ate the e Pen and Ink 
« that he uſes the Arms? | 


Mr. Sol. Gen. < My ""__ 1 Mr. 2 remembers 
„ + va A Caſe, ſcribere eff 


RE" 


Mr. Finch. think it isſo, Mr. Solicitor ; but every Action 


« is not a Breach of the Peace. 


Le 


te 
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. Wel, let my Brothers deliver their Opinion, 1 will 
give mine. : 


Mr. Juſt. Allybone. © The ſingle Queſtion now is, Whether 
or no that which' Mr. Solicitor was pleaſed to name as the 
Crime, and lay i it to the Charge of my Lords the Biſhops, that 
is a ſeditious Libel, be a Breach of the Peace. I do confeſs that 


there is little of Argument to be drawn from Forms of Indict- 


ments; and 1 ſhalt put no great Streſs upon the Words Ji & 
Armis, where the Fact will not come near it; but if a Com- 
mitment may enſue (as they ſeem to agree) where- ever Surety 
of the Peace may be required, nothing ſeems more important 
to me, than that Surety of the Peace ſhould be required where 
there is any thing of Sedition in the Caſe 3 and where- ever 
there is a feditious Act, I cannot tell how to make any other 
Conſtruion of it, but that iti is an actual Breach of the Peace; 


that is my Opinion. 


Mr. Juſt. Powell. © am of the ſame Opinion in this Point 
too, as I was in the other Point before: It was a Matter of 
great Conſequence, I thought, upon the former Point; but now 
it appears to me to be of far greater Conſequence than it did at 
firſt; for here all the great, high, and noble Peers of England 
are concerned in it, as to their Privilege. Our Predeceſſors in 
this Court lieretofore would not determine the Privileges of 
the Peers, but left them to themſelves to make what Judgment 
they pleaſed of them. I think truly it is a thing of that 
Weight, that it may be very fit tor the Court to take Time to 


| conſider of it; and I declare for my own Part, I will not take 
upon me to. deliver any Opinion in a Matter of this Conſe- 


1 Ce” _ « quence 
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er quence, before I have conſulted all the 0 
« any Light in the Caſe. . 


"Ar. Juſt. Ailybone. Brother Powell, I am not determining, 
« limiting, ot cramping the Privilege of Peers; but I am only 

* conſidering whether or no a ſeditious Libel be a Breach of the 
t Peate : It is agreed to be on all Hands a Breach of the Peace. 
<« Is there any thing that will require Sureties of the Peace to be 
« given upon the doing of it? For there Sir Robert Sawyer has 
laid the Foundation of his Diſtinction, and if that ſhall draw 
« any Perſon under a Commitment, then, ſay I, in my Judgment, 
« here ever there is a ſeditious Libel, there is that which is an 
ac gQual Breach of the Peace; for I am ſure there is that which is 
<«< ſufficient to require Sureties of the Peace. I controvert not 
« the Right of the Peers one Way or other; but only deelare 
<. my Opinion, Thar this is a Fact that comes within the Rule laid 
« down by them, that what will require Sureties of the Peace, is 
< 4 Breach of the Peace. 


Mr. Juſt. Holloway. God forbid that in a Caſe of this Na- 
4 ture; any one ſhould take upon him here to ſay, that every Miſ- 
c -Jemeanor were a Breach of the Peace! 1 ſay not fo : But cet- 
< tainly there are ſome ſach Miſdemeanors as are Breachey of the 
« Peace; and if here be ſuch a Miſdemeanor before us, then it 
ec js acknowledged, that even in Parliament - time, a privileged 
<« Perſon might be committed for it: For in Treaſon, Felony, 
<< -and-Breach of the Peace, Privilege does not hold. I will not 
take upon me, as my Brother faid, to determine concerning 
1 the Privilege of the Peers: It is not of our Cognizance, nor 

e es e e either 1 Privi- 
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1 
«-Jege; nor do we determine whether this be ſuch a Libel as is 
* charged in the Information; that will come in Queſtion an- 


te other Time: But certainly as this Caſe is, the Information 
e ought to be read, and my Lords ought to appear and plead 


4 to it. 


L. C. F. © Certainly we are all of us here as tender of the 

« Privileges of the Peers as any in the World can be, and as ten- 
oy der as we would be and ought to be in trying any Man's Right: 
6 It becomes us to do it with great Reſpect and | Regard to my 
« Lords the Biſhops; and therefore I would be as careful (if 
Us that were the Queſtion before me) to conſider yery. well be- 
e fore I give my Opinion, as ever I was in my Life. But when 
t] ſee there can come no Miſchief at all to the Privileges of the 
<« Peers, by what is agreed on all Hands, I think I may very Juſtly 
« give my Opinion: For here is the Queſtion ; Whether the 
e Fact charged in the Warrant be ſuch a Miſdemeanor as is a 
cc Breach of the Peace? And the Words of the Warrant (which 
* is now upon the Record) being ſuch as have been recited, I can- 
e not but think it is ſuch a Miſdemeanor as would: have required 
* Sureties of the Peace; and if Sureties were not given, a Com- 
«© mitment might follow: And therefore I think the Informa- 
* tion muſt be read,” A 


The Information being read, 


Then (p. 324.) © his Grace the Lord Archbiſhop of Ow: 
* bary ood up, and offered a Plea to o the Court. 
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L. Arrbbiſt. of Cant. My Lord, I tender here a ſhort Plea 
. (a. very ſhort one) on behalf of myſelf and my Brethren the 


* other Defendants, and I e deſire the 9 will admit of 
« this Pica. 


The Biſhops Plea. 


* And the aforeſaid William Archbiſhop of Canterbury, Wil- 
* liam Biſkop of Aſaph, Francis Biſkop of Ely, John Biſhop of 
« Chicheſter,, Thomas B:ſbop of Bath and Wells, Thomas Biſbop 
f Peterborough, and Jonathan Biſbop of Briſtol, being preſent 
* here in Court in their own Perſons; pray Oyer of the Informa- 
< tion aforeſaid; and it is read to them, which being read and 
ee heard by them the ſaid Archbiſhop and Biſhops, the ſaid Arch- 
. biſhop and Biſhops ſay, that they. are Peers of this Kingd:m 
* of England, and Lords of Parliament, and each of them is 
one of the Peers of this Kingdom of England, and a Lord af 
« the Parliament, and that they being (as before is manifeſt) 
« Peers of this Kingdom of England, and Lords of Parliament, 
« ought not to be compelled to anſwer inſtantly for the Miſde- 
« meancr aforeſaid, mentioned in the ſaid Information exhibited 
« here againſt them in this Court; but they ought to be required 
to appear by due Proceſs in Law iſſuing out of this Court here 
upon the Information aforeſaid, and upon their Appearance to 
« have 4 Copy of the ſaid Information exhibited againſt them, 
« and reaſonable Time to imparle therenpon, and to adviſe with 
« Counſel learned in the Law, concerning their Defence in that 
« Behalf, before they be compelled to anjwer the ſaid Inf. rma- 
fie: Whereupon, for that the ſaid Archbiſtop and Biſhops 
E were . and by Writ of our Lord the King, of Ha- 
a BE: beas 


[L. 20s: J. 
* beas Corpus, drretted to the Lieutenant of the Tower vf Lon- 
0 don, are now brought here in Cuſtody, without any Proceſs 
« upon the Information aforeſaid iſſued againſt them, and with. 
e out having any Copy of the ſaid Information, or any Time given 
** them to imparle, or be adviſed, they pray Judgment, and the 
« Privilege of Peers of this Kingdom, in this Caſe to be allowed 
*© them ; and that they the ſaid Archbiſhop and Biſhops may not be 
= * Compelled Nun fo anfwer dhe Aren aforeſaid, &c. 
Robert Sawyer, 
Hen. Finch, 
Hen. Pol lexfen. 


Mr. Att. Gem. . n e Nm this, 
* in an ordinary Perſon's Caſe, would perhaps be thought not 
e fair Dealing, or that which (it being in the Caſe of theſe Re- 
ce yerend Prelates) I ſhall not now name; to make all this De- 
te bate and Stit in a Point of this Nature; to take the Judgment 
te of the Court after three or four Hours arguing, and when the 
4 Opinion of the Court has been delivered, then to = in a 
* Plca to the Juriſdiction af the Court - . 


Sir Rob. Sawyer. It is no ſuch Plea, 


Mr. Att. Gen. It is fo in Effect; but certainly it is ſuch an 
* Jrregularity, and ſuch an nofair way of Procceding as would 
« not be endured in any ordinary Caſe; and I hope you will 
give ſo little Countenance to it as to reject it, and make them 


< plead according to the uſual Courſe and Way of Proceedings. 


«. Certainly a Plea of this Nature, after Jo long An 


+ of * would be reckoned nothing but a Trick, 7 W IR 
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Mr. S. Pemberton. We hope the Court and you ate not of 
„ one Mind, Mr. — in this Matter; we _—_— the Court 
<< to receive the Plea, 


Mr. Att. Gen. “ With Submiſſion, the Court is not bound 
« to receive Pleas that are put in purely for Delay, as this is; 
« for the Judgment of the Court has been already given in the 
ce very Matter of this Pplea; and for rejecting a Plea, it is done 
« eyery Day; if a Man puts in a mere trifling dilatory Ptea, the 
ce Court may reject it. Does this Plea contain any thing in it, 
e but what has been argued and debated pro & con, and ſettled. 
<« by the Court already? If they will put in any Plea in Chief.” 
t they may 3 but ſuch a Plea as this, I hope, ſhall not have ſo. 
much Countenance as to be received by. the Court.“ 


The Plea was aſterwards rejected, and the Biſhops held to plead 
over in Chief; upon which they pleaded. Not Guilty, and were 
immediate] y bailed, 


No Iv. Cory of the Riconp in the Caſe: of the King again 


Culpepper. 


Plasita coram Domino Rege apud I eſim de. Termino Paſthe . 
Anno Regni Domini Willielmi Tertii nunc Regis Octauo c. 
Rot. 23. Annoque Domini 1696. 


Kanefſs. Memorand* quod 'Edrus' Ward” N Ar modo Mip 
'nup' Attorn Domini Regis & Domin' nuper Reginæ Gen' alis qui 
pro eiſdem Domino Rege & Domina -nup* Regina in hac parte 
ſequebatur in propria perſona ſua-ven''hic in Cur dei Domini 

Regis 


( 3 
Regis & deæ Dnæ nuper Reginæ coram ipſis Rege & nup' Regina 
apud Weſtm' die Lunæ prox poſt tres Septimanas Sanc' Trinitatis 
anno Regni Domini Willielmi nunc Regis & Dominæ Mariz nup' 
Reginæ Angl' &c. quinto Et pro eiſdem Domino Rege & Domina 
nup' Regina protulit hic in Cur' dict Domini Regis & Domine: 
nup Reginz coram ipſis Rege & nup' Regina tunc & ibm' quand 
Informacionem verſus Thomam Taylor de P'och' de Maidſtone 
in Com' Kanc' Bar Thomam Colepepyr de Aylesford in Com' 
præd' Bar & al Que quidem Informacio ſequitur in hæe verba 
Kanc'ſs. Memorand' quod Edrus Ward Ar' Attorn' Domini 
Regis & Dominæ Reginæ nunc gen'al qui pro eiſdem Domine Regæ 
& Domina Regina in hac parte ſequitur in propria perſona ven” 
hic in Cur' dei Domini Regis & Dom' Reg' coram ipſis Rege & 
Regina aqud Weſtm' die Lunæ prox' poſt tres Septimanas Scæ- 
Trinitatis iſto codem:Termino & pro eiſdem Domino Rege & Do- 
mina Regina dat' Cur' hic intelligi & informari quod Thomas 
Tay lor de P'och' de Maidſtone in Com' Kanc' Bar Thomas Cole - 
pepyt de Aylesford in Com' præd' Bar Willielmus Watton de 
Addington in Com przd* Ar Thomas Stringer de Grayſe Inne 
in Com Middleſex Ar Thomas Bliſſe de Maidſtone ptæd' in Com 
Kanc' præd' Ar' Edrus' Barnham de eiſdem Ar' Edrus' Page de 
_ ciſdem Laborer Thomas- Cullen de Aylesford- præd' in Conv 
als dia” Adam'* Gifford de eiſdem-Laborer & Georgius Dames de 
Maidſtone pred”. Laborer decimo- nono die Octob' anno regni 
Domin' Willielm' & Mar! Dei Gratia Angl' Scot' Fran' & Hib' 
Regis & Reginæ Fidei Defenfor &c, quarto apud Poch de Linton 
in Com prædꝰ vi & armis &c. ſeſe illic' rioto' aſſemblavet congre- 
gaver & coadunaver ad pacem deo Domini Regis & Reginæ nunc 
E Et ipſi ſic aſſemblat* congregar' & coadunit cxiſten* domu 
0 manc onal. 


[ 8 J 
-manConal' tujuſdem Franc Wythens Mil” Servien' ad legetn 
ſcituat apud P'ock' de Linton præd' ia Com Kanc' præd Vi & 
 Armis videlicet Gladiis Sclopis ang'ce Piſtolls Baculis Cultellis & 
al Armis tam invaſivis quam defenſivis que ipſi iidem Thomas 
Thomas Bliffe Edras' Barnham Edrus' Page Thomas Cullen 
Adam Jeſſop & Georgius Dames in manib* ſuis ad tunc & ibidem 
huer & tenuer vi & armis pred'illicite riotoſe & tumaltuoſefreger” 
& intraver & in & fup' przd' Francum Wythens in pace Dei 
& dei Domini Regis & Regin' ad tunc in eadem domo ſua 
manc onali exiſten ad tunc & ibidem vi & atmis præd illicite riotole 
0 tumultuoſe & furioſe Inſult' & A ffraiam fecer & ipſum 
Franciſcum Wythens ad tunc & ibidem vi & arms præd illicit 
rioro” route & furio' verbaver' vulnaver & maletractaver ita 
quod de vita ejus maxime deſperabatur & ipſum Franciſcum ad 
tunc & ibidem impriſonaver & in priſona diu viz. per Spatium 
duarum Horarum ibidem detinuer Et alia enormia eidem Franciſco 
Wythens ad tunc & ibidem Vi & Armis præd illicite riotoſe 
. routofe furioſe & injurioſe intuler in maximum terorem prefati 
-Franciſci Wythens ad gre' dampnu ipſins Franciſci in peſſim' cx- 
empl' omnium aliorum in tali caſu delinquen' ac contra pacem 
dci Domini Regis & Dominæ Reginæ nunc Coron & Diguitat 
ſuas &e. Unde idem Attor' dei Domini Regis & Dominme Re- 
gine nunc gen al pro eiſdem Domino Rege & Domina Regina 
pet ad viſament Out hic in premiſſis & debit' legis proceſs verſus 
ipſos præfat Thomam Taylor Bar Thomam Colepepyr Bar 
Willielm Wotton Thomam Stringer Thomam Bliſſe Edtum' 
Barnham Edrum Page Thomam Cullen Adam' Jeſſop alias Gif- 
Ford & Georgium Dames in hac parte ficri ad reſpondend de? 


Domino Regi & Dominæ Reginæ de & in premiſlis .&c,——Per 
quod precept fuit Vic Com præd quod non omitt' &c, quin 
venir” facict eos ad reſpond” &c. Et modo ſilt die Mercurii prox 
poſt quinden' Paſche iſto eodem Termino (ante quem diem dicta 
Domina nuper Regina diem ſuum clauſit extremum) coram Do- 
mino Rege apud Weſtm' ven præd' Thomas Colepepyr Willus 
Watton Thomas Stringer Thomas Bliſſe Edrus Barnham Thomas 
Cullen & Adam Jeſſop alias Gifford per Lionel Fanſhaw Attora 
ſuum & hit' audit Informacion” prædꝰ ſeparat im dicunt quod non 
ſunt inde Culpabiles Et de hoc pon' ſe ſup Priam Et Thomas 
Trevor Mil modo Attorn' dei Domini Regis Gen'al' qui pro 
codem Domino Rege in hac parte ſequitur ſilit &c. 


Sabbath, 15 die Mais, 16y 5. 


The Houſe ike informed that there is a Cauſe 


upon an Appeal, brought by Sir Nich. Stoughton | 
againſt Mr. On/lowe, a Member of this Houſe, appointed to be 
heard at the Bar . the Lords Houſe ; 


' Reſolyed, That a. Meſlage be ſent to — Landis 8 
them, that this Houſe has reccived Information, that there is a 
Cauſe upon an Appeal brought by Sir Nich. Stoughtow: again 
Mr. On/owe, a Member of this Houſe, appointed to be heard at 
the Bar of their Houſe on Monday next, and to dclire their Lord 
ſhips to have Regard to the Privilege of this Houle ; and that Sir 
Richard Temple do go with the Meſſage to the Lords, 


Ordered, That Mr. Onſſwe do not appear any further in the 
Proſecution of the Appeal brought againſt him by Sir Nzch. 


W n in the Houſe of Lords. | 
E e Ordered, 
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/ Otered, That Sir Nich. Stoughton be Kine for in Cuſtody of 
the Serjeant at Arms attending this Houſe, to anſwer his Breach of 
Privilege, in proſecuting a Suit in the Houſe of Lords againſt 
Arthur Onſlowe, Eſq; a Member of this i Houle, during the Sehon 
and Privilege of Parliament. 

EKeſolved, That whoſocyer ſhall appear at he Bar of the Lords 

Houſe, to proſecute any Suir againſt any Member of this Houſe, 
ſhall be deemed a. e Infringer of _ 9 and Pri- 
. this Houſe. 15 oy 


— 


n Q 
8 . Men Maii, 1675. 


Sir Richard Temple reports. from the Lords, That he had at- 
tended their Lordſhips, according to the Command of this Houſe, 
With the Meſſage in the Caſe of Mr. On/we, to which the 
Lords returned an Anſwer which being in Writing, was er 
in at the Clerk's Table, and read, aud is as followeth : 


The Lords do declare, Thar it is rh undoubted Right of the 
Lords in Judicature to reccive and determine, in Time of Par- 
liament, Appeals from inferior Courts, though a Member of 
either Houſe be concerned, that there may be no Failure of Juſtice 
in the Land;; and from this Right, and the Ererciſe thereof, 


1 will not depart. 
| The Matter of the Lords Anſwer being debated; | 


© Reſolved, 


[ar i] 


* Reſolved, Cc. That it is the undoubted Right of this Houſe 
that none of their Members be ſummoned to attend the Houſe of 
Lords during the Sitting or Privilege of Parliament. 


Reſolved, c. That a Conference be deſired with the Lords 
upon the Privileges of this Houſe contained in the Lords An- 
ſwer to the laſt Meſſage of this Houſe in the. Cafe of Me. 
* | FI 


N Jovis, 20 die Mail, 1675. N 

Sir Thomas Lee reports from the Committee appointed to draw 
up Reaſons to be offered at the Conference to be had with the 
Lords upon the Privileges of this Houſe, contained in the Lords 
Anſwer to the laſt Meſſage of this Houſe in the Caſe of Mr. 

Onſowe; which were twice read; and with ſome Alterations at 
the Clerk's Table upon the Queſtion ſeverally agreed to; which 
arc as followeth, vis. | 


I. © That by the Laws and Uſage of Wee Privilege 
« of Parliament belongs to every Member of the Houſe of Com- 
e mons, in all Caſes except Treaſon, Felony, and Breach of the 
Peace, which hath often been declared in Parliament, without 
* any Exception of Appeals before the Lords. 


2. That the Reaſon of that Privilege is, that the Members of 
« the Houſe of Commons may freely attend the publick Affairs 
ein that Houſe, without Diſturbance or Interruption, which 
* doth extend as well to Appeals before the Houſe of Peers, as 
* to Proceedings in other Courts. 


3. © That 


Le 


3. © That, by the conſtant Courſe and Uſage of Parliament, 
* no Member of the Houſe of Commons can attend the Houſe 
« of Lords, without the ſpecial Leave of that Houſc firſt obtained; 
© much leſs be ſummoned or compelled ſo to do. 


I the Lords ſhall procted to hear and determine any Ap- 
« . where the Party neither can nor ought to attend, ſuch 
* Proceedings would be contrary to the Rules of Juſtice. 


5. That the not determining of an Appeal againſt a Member 
ic of the Houſe of Commons is not a Failure of Juſtice, but only 
* a Suſpenſion of Proceedings, in a particular Caſe, during the 
2 Continuance of that Parliament, which is but temporary. 


6. © That in caſe it were a Failure of Juſtice, it is not to be 
© remedied by the Houſe of Lords alone; but it may be by AQ 
« of Parliament.” TH | 


E wy ] 


POSTS 

ROM a Book, 1 onde, Proceedings, Nude 

and Privileges in Parliament, printed in 1661, col- 
lected by Mr. William Lambard of Lincoln s. Inn, whoſe Know- 
ledge as a Lawyer, and Experience as an able Member of Par- 
liament, no one can queſtion, —The following Articles are 
tranſcribed as additional Authorities to prove, that at the Time 
Mr. Lambard made this Collection from the Journals, which 


was ſoon after the 29 £/iz, 1578. Privilege was underſtood not 
to extend to the Crown's Suits or Proſecutions, 


&« Sir Edward Warner (Lieutenant of the Tower) F as, 46. 

Sir Ed. Ware 
« was ſent out of the Houſe to the Tower as Pri- e for Cri- 
« ſoner, for an Offence done before the Summons minal Cauſe, 
of the Parliament; and Sir William Cecil, then Secretary, ſaid- 
That the Queen was aſſured by her Juſtices, that ſhe might 
« commit any of the Houſe during the Parliament, for an Of- 
c fence againſt the Crown and Dignity, and that they ſhewed. 
„ divers Precedents thereof.” 


4 The Servants of Sir Henry Jones, a Knight of Fug # 

« the Houſe, did hurt a Servant of one —— Gar. 21 5g 

r diner, a Burgeſs. The Matter was heard, and 

« Proceſs was awarded to the Sheriff of London to bring them 

* into Court, and their Maſter gave Sureties that they ſhould 

appear the next Term, and anſwer both the Queen and the 

party, and ſo they were deliyered by the Privilege to wait upon 
F* | « their 


[ ne J 
< their Maſter z-—and /o by Conference of this Caſe with Sir 
* Edward Warner's, it ſtemeth a Man ſbali not have the Privilege 


c ofthe Houſe for a criminal Offence that immediately touches 
the King; but where it touches it not, indirettly, as by Tref- 
pas againſt another, for his Fine.” 


rag bo. © William Al en, Burgeſs for Calne in Miliſtire, had 

& the Privilege againſt an Attachment upon Proceſs out of be 
<« Exchequer, 22d April, 1 Mar.—— Conſider whether the Proceſs 
6c were for the Queen, or for a common Perſon.” 


* I N I S. 


1 
— 
| IT | 


Addition to APPENDIX, No III. 
| [Omitted by Miſtake in its proper Place]. 


T appears by the Journals of the Houſe of Peers, that after 
the Revolution this Matter was taken up in that Houſe, 
Die Mercurii, 1 die Maii, 1689, Lords Journal, 1 May, 
| Mgt | 1689, p. 370. | 
The Earl of Huntington made another Report from the Com- 
mittee of Privileges, That the Duke of Grafton, the Lord Love. 
lace, the Archbiſhop of Canterbury, the Biſhops of St. Aſaph, 
Briſtol, Peterborough, Ely, Bath and Wells, and Chicheſter, 
having been deſired by the Lords of the Committee to cauſe to 
be brought this Day before their Lordſhips a Relation in Writing 
of the Proceedings againſt their Lordſhips in the Court of King's 
Bench, in Prejudice to the Privilege of the Peers in general, as 
well as to their Perſons in particular, which having not been 


done by any of the ſaid Lords, that it is the Opinion of the 


Committee that the Houſe be moved to take ſome effectual Or- 
der therein. | 


Upon Report from the Lords Committees for Privileges, it is 


ordered by the Lords, &c. that Mr. — Ince do attend their 


Lordſhips with an Account in Writing of the Proceedings that 
were had in the Court of King's Bench againſt the Archbiſhop of 
* the Biſhop of Bath and Wells, the Biſhop of &7. 


a en 


— ¼ —— ñ ü ——— ͥ æ n — — 


1 / 


Afaph, the Biſhop of Briſtol, the Biſhop of Ely, the Biſhop of 


| — 42 and the Biſhop of OY in Trinity Term 


Nothing further was done in this Affair in the Houſe of Peers. 

hat Houſe did not want Inclination to aſſert their Privileges, 
and to cenſure any of the Judges in the former Tg who had 
_ violated a them. | 


Lords — 10 o May, Upon Report from the Lords Com- 
1689, P. 420. 

mittees for Privileges, who were of Opi- 
nion, that the Proceedings againſt the Earl of Devon in the Court 
of King's Bench, in Eaſfer Term, in the 3d Year of King James 
the 2d, upon an Information for an Aſſault upon Mr. Culpeper, 
wherein his Lordſhip's Plea of Privilege of Parliament was over- 
ruled, and he was fined 30, ooo J. and thereupon committed to 
the King's Bench in Execution, were great Violations of the Pri- 
vileges of the Peers of this Realm ; after hearing the Record of 
the Court of King's Bench, wherein the Judgment againſt the 
| Earl of Devon is entered, read, and alſo Sir Robert Wright, 
Sir Richard Holloway, and Mr. Juſtice Powe/! (who gave the 
Judgment againſt the ſaid Earl of Devon) what they could ſay for 
themſelves to juſtify their Proceedings; and Notice having been 
given to the King's Counſel, to the End that they might attend 
if they had any thing to offer whether a Peer of this Realm might 
by Law be committed in Execution for a Fine, the ſaid Counſel 
did accordingly give their Attendance (after 2 Week's Notice) 


but did offer _—_ therein. 
5 ö | After 


[ i 
 Aﬀeer full Conſideration had of the ſeveral Caſes and Prece- 
dents wherein the Privileges of the Peers have been concerned, 
the Lords Spiritual and Temporal in Parliament aſſembled do order 
and adjudge, that the Court of King's Bench, in over- ruling the 
Earl of Devon's Plea of Privilege of Parliament, and forcing 
| him to plead over in chief, it being within the uſual Time of 
Privilege, did thereby commit a manifeſt Breach of Privilege of 
Parliament; and that the Fine of 30, ooo J. impoſed by the Court 
of King's Bench upon the Earl of De von, was exceſſive and ex- 
orbitant, againſt Magna Charta, the common Right of the Sub- 
je, and the Law of the Land; and that no Peer of this Realm 
at any Time ought to be committed for Non-· payment of a Fine 
to the King. | 


In June 1689, this Point was taken up by the Houſe of Com- 
mons, where the Judges Determination that the Privilege of 
Pecrage did not extend to a Commitment for a Libel was paſſed 
over, without the Legality of it being queſtioned ; ſo that the 
Determination in the Biſhops Caſe ought to be conſidered as a 
full and expreſs Authority in Point, and what ought to have been 
the Rule in the Caſe of Mr. Wen | 


— 


NMartic, 4? die Juni 168 9. N Joureal, 
P. 105. 


The Second Head of N out of the Bill of r 
was read. ä 


| Ordered, That the Chief Governor of the Tower, or his De- 
puty, do attend this Houſe on Friday Morning next, with the 
__ original 


(# ) 
original Warrant of Commitment of the Seyen e fo he 
Tower the laſt Summer. | 


- Ordered, That the Clerk of the Crown of the King's Bench do 
ana this Houſe on Friday Morning next, with the Record of, 
and other the ee; relating to, the Trial of the Seven 


brd wn Sable, % die Juni, 1689. 


The Houſe wits informed that the Clerk of the Crown nd 
Cuſtos Brevium attended with the Records of the Judgments in 
Goodwin and Hales, and againſt Mr. Otes and Mr. Johnſon, and 
the Return of the Habeas Corpus relating to the Seven Biſhops 3 


They were called in, and delivered Copies we thoſe . 
n | | 


And then withdrew. 
Common Journal, Jovis, 13® die Tunis, 1689. 


- Ordered, That Sir [ Aſtrey and Sir Robert Henley do 
attend this Houſe To-morrow Morning, to certify the .. . . Names 
of thoſe Judges who ſat upon the Trial of the Seven Biſhops. 


Combos 
90 K «Jour, Sabbati, 130 die Junii, 1689. 


Then a Copy of the Biſhops Commitment to the Tower was 
delivered i in from the Frivy-Coundt Books, and read 3 and is as 


| * : 


At 


1 


At the Court at Whitehall, the 8th of June, 1688. 


| Preſent, | 
The King's Moſt Excellent Majeſty, : 

Lord Chancellor, Lord Preſident, Lord Privy-Seal, Marquis of 

Powis, Lord Chamberlain, Earl of Huntington, Earl of Peter- 

borough, Earl of Craven, Earl of Berkely, Earl of Morray, 

Earl of Middleton, Earl of Melford, Earl of Caſtlemain, Viſ- 
count Preſton, Lord Dartmoth, Lord Godolphin, Lord Dover, 

Mr. Chancellor of the Exchequer, Lord Chief Juſtice Herbert, 
Sir Nic. Butler, Mr. Petre. | 


I'S Majeſty having this Day acquainted their Lordſhips with 

a Pctition that he had reccived ſome time-ſince, ſigned by 

the Archbiſhop of Canterbury, and Six of the Suffragan Biſhops 
of that Province, which had much ſurpriſed him; and that there- 
upon he had cauſed them to be ſummoned: to attend this Day: 
Which they accordingly did; and being called in; and having 
heard the ſaid Petition read, which was likewiſe: ſhewed unto 
them, they acknowledged: it to be their Petition, and that the 
Signing to it was their Hand-writing: Whereupon it was or- 
dered, That Mr. Attorney General and Mr. Solicitor-General 
ſhould proſecute them at the King's Bench Bar for the ſame : And 
being afterwards made acquainted therewith, and that it was the 
uſual Method to enter into Recognizance to appear the Firſt Day 
of the Term; their Lordſhips declined to comply therewith, in re- 
gard they had been adviſed by their Counſel it would be prejudi- 
cial to their Privileges, as being Peers of the Realm: His Ma- 
| b. jeſtx 


ROT? REDO OE to order their een to W 
| nes Or as followethyr, . 


HES E are, in bile Majeſty" 8 1 1 by his Command, 
to require you to take into your Cuſtody the Perſons of 
N William Lord Archbiſhop of Canterbury, William Lord Biſhop 
olf Ss; Aſaph, Francis Lord Biſhop of Ely, Jom Lord Biſhop 

of Chicheſter, Thomas Lord Biſhop of Bath and Wells, Thomas 
Lord Biſhop of Pererborow, and Jonathan Lord Biſhop of Briftol, 

for contriviog, making, and publiſhing a ſeditious Libel in Writ- 
_ ing againſt his Majeſty and his Goverament 3 and them ſafely to 
keepin your Cuſtody, until they ſhall be delivered by due Courſe 
of Law: For which This ſhall be your Warrant. At the Coun- 
eil in Whitehall, the Eighth Day of June 1688. : 


Signed and ſealed by Lord . Lord Preſident, 
Lord Privy-Scal, Marquis of Powis, Lord Chamberlain, Earl of 
Huntington, Earl of Peterborcw, Earl of Craven, Earl of Mar- 
rey, Earl of Midaleton, Earl of Melford, Earl of Caſtlemain, 
Viſcount Preſton, Lord Dartmoth, Lord Godoiphin, Lord Do- 
ver, Chancellor of the Exchequer, Lord Chief Juſtice _ 
Sir Nich. Butler. | 


To the Licutenant of the 
T, ower of London. 


A Warrant 


EEE 


A Warrant to Phils Ryley, Eſquire, Setjcant at Arms, to take 
into his Cuſtody the ſaid Lord Archbiſhop and Biſhops, and to 
deliver them to the r of the ZONE of Londen, dared 


ut ſupra. 
TII RE being this Day Ulued a Warrant by his Majeſty's ve. | 
cial Command, in Council, under the Hands and Seals of 

the Lords of his Majeſty's moſt-Honourable Privy-Council, for 
committing to the Tower of London his Grace William Lord 
Archbiſhop of Canterbury, William Lord Biſhop of St. Aſaph, 
Francis Lord Biſhop of Ely, John Lord Biſhop of Chicheſter, 
Thomas Lord Biſhop of Bath and Wells, Thomas Lord Biſhop of 
Peterborow, and Jonathan Lord Biſhop of Briſtol, for contriv- 
ing, making, and publiſhing a ſeditious Libel againſt his Majeſty 
and his Government (a Copy whereof is heteunto annexed) , 
there to be ſafely kept, until they ſhall be delivered by due 
Courſe of Law: It is this Day further ordered, by his Majeſty in 
Council, That Sir Thomas Powjs, Knight, his Majeſty's Attor- 
ney-General, and Sir Vm. Willzams, Knight, his Majeſty's So- 
licitor-General, do forthwith prepare an Information againſt the 
ſaid Archbiſhop, and the ſeveral other Biſhops above-named, for 
the Offence aforeſaid ; and proſecute the ſame according to Law, 
in his Majeſty's Court of King's Bench, the next Term. 


And a Debate ariſing upon the Firſt Head of Exceptions con- 
cerning the Diſpenſing Power, and the Caſe of Gooduin and 
Hales ; 


Reſolved, That Sir Edward Herbert be excepted out of the 
Bill of Indemnity upon this Head. 


Reſolved, 


L vii bt 


+ Reſolved, That Sir Francis Withens be en out of the 
Bil of Indemnity on this Head. 


Neſolved, That Sir Robert Holloway bc el out of the 
Bill of Indemnity on this Head. 


' Reſalved. That Sir Robert Wright be A out of the pil 
of Indemnity upon this Head. 


And then the Houſe e till To-morrow Morning, Nine 
of the wan) 


